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WORKING TOGETHER... 





.--in Mutual Respect... 
to Solve Your Clients’ Problems 


This is a picture of the way we like to work with you, helping 
to solve your clients’ estate planning and financial 
management problems. 
We've been settling estates and administering trusts since 1882. 
Our 78 years of specialized experience are always at your disposal. 
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Now Ready! 
Replacement Volume 1 of the new 


BOWE-PARKER REVISION 
OF 


PAGE ON WILLS 


This revision introduces into the text at all pertinent places 
the various developments in these areas; discusses the impact of 
estate, inheritance and gift taxes on testamentary dispositions; and 
points up the importance of modern-day estate planning in the law 
of wills. Statutory coverage has been extended to include all of the 
intestate succession statutes in the United States, all state inherit- 


ance tax statutes, as well as the Federal Estate Tax Law. 


FOUR NEW CHAPTERS IN VOLUME ONE 
1. Introductory 
4. Impact of Death Taxes on Wills 
6. Will Substitutes 
8. Tax Aspects of Will Substitutes 


Each volume of the Bowe-Parker Revision of PAGE ON 
WILLS has its own complete index so that you can use the new 
volumes as issued without having to wait for the General Index 
which, along with the Table of Cases and a Table of Parallel 


Sections, will appear in Volume 8 of the new set. 





THE W. H. ANDERSON COMPANY 


VAUGHN CUNNINGHAM, Kentucky Representative 
352 Starks Bldg., Louisville 2, Ky., JUniper 4-7424 
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On The Cover... 
Johnson County Court House, Paintsville 
A Co-op Law Library for the Small Town Bar 


By J. K. WELLS, President, Johnson County Bar Association 
On the cover this month is the new JOHNSON COUNTY COURT 


HOUSE, a two-story, modernistic structure of brick, steel, and concrete which 
was started in 1958 and completed in 1960 at a cost of $290,000. The financ- 
ing of this attractive and functional edifice was financed by a bond issue 
amortized by specially-voted tax levy. The Bar Association of Johnson County 
spearheaded the successful campaign for financing the new Court House. 

This is the third court house since the county was formed in 1843. All 
three were on the same site where Colonel John Preston’s trading post was 
built in 1790, which was the beginning of Paintsville. The first structure was 
erected in 1850; the second was built in 1892. The present building houses 
all county officers, circuit court room, judges chambers, two-room law library, 
county agent, agriculture extension offices, board of education, and all welfare 
services. 

A practical solution to the conflict between the research requirements 
of a small town general practitioner and his economic limitations is a bar 
association library. The acquisition and maintenance of such a library pre- 
sents problems, of course, but none that a cooperative effort will not solve. 

Initially, the Johnson County Bar Association’s most critical problem was 
library space. The old court house was bulging at the seams accommodating 
the most basic county governmental services. Outside rent was prohibitive. 
Thus, the campaign to sell the voters on a bond issue to erect a new court 
house was largely engineered and spearheaded by the Bar Association. Two 
large rooms in the new court house were set aside for the law library. 

Acquisition was basically simple. The Association’s need was noised 
about and Mr. J. A. Edge of Lexington, now deceased but then recently re- 
tired, very generously donated his entire library. A few sets of books were 
purchased. The library thus assembled of 4,200 volumes includes Am. Jur., 
CJS, Ky. Digest, Fed. Digest, Decennial System Digests, L.R.A. through 
A.L.R. 2d, Ky.-S. W.-S. W. 2d reports, Fed.-Fed. Sup.-Fed. 2d reports, Sup. 
Ct. Reports, N. Y. Sup.-N. Y. Sup. 2d, U.S.C.A., and many other texts and 
reports. 

Financing of maintenance requires some managing. The litigation tax 
of KRS 172.180 et seq. was not then available to a fourth class city-county, 
however, through the Association’s lobbying and the graciousness of the 1958 
legislature the act was expanded to include counties with third and fourth 
class cities. Unless the County's case load is exceptionally heavy, this tax is 
only a partial answer. The Johnson County lawyers had for years financed 
Bar Association activities by pledging a portion of all warning order attorney 
and guardian ad litem fees to the Association. To assist in financing the law 
library, every attorney in the county assigned all such fees to be earned in 
the future to the treasurer of the Association. W. O. Attorney and Guardian 
ad litem appointments are by roster, thus each attorney contributes equally. 
Combining these two sources, the Association will apparently have sufficient 
revenue to fully maintain and perhaps modestly expand its library. 
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It is a fact... that many attorneys recom- 
y y 
mend the appointment of a corporate fiduciary. 


Settling an estate today is complicated and time 
consuming, requiring personal interest yet impartial 
objectivity. 

Our Trust Officers will be glad to discuss any 


business or financial details connected with any 
estate plans. 


Tue Louisvitte TRust Company 


The Bank of Friendly Service 








MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION e 


MEMBER 
FEDERAL RESE! 








v 


e Hentucuy State Bar Journat 


VoL. 24 June, 1960 No. 3 








Contents 


Bar Association Activities 








Misconceptions Concerning the Motion for Appeal .............................-.. 151 
SI SY OE CII oan ncrcescreniniccrseseecsicntnnesenigepeians 152 
ee ee eae 164 
Northwestern University Offers Courses -.................-.--.--0-s-esessseseseeeees 164 
po gt Fee ee eee 164 
I Te SO, DT acncsscccccescctcccnessnscseeigpiibiadtionsnedinnianle 166 
Ee ee 170 
Editorials 
. Constitutional Revision Support Should Be Bi-Partisan and 
@ Ee ae me ET RAR 171 
Revision of the Constitution Judge Earl Osborne 171 
“The Problems of Professional Self-Discipline” —........-.---e.- 175 
Leading Articles 
Constitutional Revision —.............. Louis Lusky and Priscilla Robertson 176 
Needed: A Limited Revision of Kentucky's 
he Fe cE OEE A John Fred Williams 188 
The Judicial Obligation .............-....--------.00------ Judge Mac Swinford 192 
Defects in Kentucky's Criminal Code ............................--- A. C. Russell 196 
Ad Damnum — Be Damned  W..------.--2.-------neeeseeeee-eee- C. Kilmer Combs 199 
: Dae OE it I ciassitininicsstp icing tiacniiaiimeniiiiaegiiinaitaiaeaie 202 
NI cticseeepeitvinninisinsivisilliiotancnnitaiediipnicnbmerniaiiiage saleinpcaanenaiggiieaititintatnlcabes 206 
() Pictures in this issue, unless otherwise noted, were taken by 


Jack W. Womack and Wallace Taliaferro.—Editor 














HONORABLE 8S. J. STALLINGS 
Louisville, Kentucky 
President of the Kentucky State Bar Association, 1960-1961 


Kentucky State Bar Journal 








vw 











® BAR ASSOCIATION ACTIVITIES 








Misconceptions Concerning the Motion for Appeal 


We have word from the Court of 
Appeals that the new Court Rule 
RCA 1.180, relating to motions for 
appeal in controversies involving less 
than $2,500, is generally being mis- 
construed by members of the Bar. 
They are overlooking the purpose of 
the Rule and the nature of the action 
which the Court takes on the motion. 


Many lawyers are drafting their 
motions for appeal as elaborate and 
lengthy briefs identical with those 
they would file in a regularly ap- 
pealed case. They are presenting the 
case to the Court on the merits as if 
it had been submitted for final de- 
cision. This is not the purpose or 
function of the motion. 


Section (c) of Rule 1.180 provides 
the motion shall contain the follow- 
ing: 

“5. A clear and concise statement 
of (1) the material facts, (2) the 
questions of law involved on ap- 
peal, and (3) the specific reason or 
reasons why the judgment should 
be reviewed, including authorities.” 
(Italics added) 


A litigant cannot appeal as a matter 
of right a judgment where the amount 
or thing in controversy is less than 
$2,500. KRS 21.060. He may only 
apply to the Court for permission to 
appeal. KRS 21.080. RCA 1.180 was 
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promulgated under this latter statute 
to provide the method of doing so. 


As all proper motions, the applica- 
tion should be short and to the point. 
The object is to convince the Court 
that a significant question is raised 
which merits later consideration of 
alleged errors in the judgment. The 
procedure was designed to save time 
and expense incident to filing the 
record and full briefing until a deter- 
mination that the controversy war- 
rants appellate review. 


The section quoted refers to “au- 
thorities.” This does not contemplate 
a discussion of authorities. They need 
be cited only when necessary to in- 
dicate the points on which appellant 
will rely if an appeal is granted. 


The motion should, in very con- 
densed form, tell the appellant's 
story. Elaboration and extended ar- 
gument impair the story. As a rule 
of thumb, a motion exceeding three 
pages is too long. 


The Court of Appeals will take 
judicial notice that the losing party 
considers himself wronged by a judg- 
ment. The function of the motion for 
appeal is to establish that your case 
presents legal questions of sufficient 
importance to merit further considera- 
tion and ultimate determination by 
the court of last resort. Both the 
motion and response should be limited 
to this issue. 
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ANNUAL CONVENTION - 1960 


JUDICIAL CONFERENCE OPENS MEET 





Early Registration Left to Right: James Milliken, Ira 
Smith, Charles Adams, Stuart Lampe 





Harry Caudill on New 
Legislation 











Left to Right: Allan Blythe, Robert Lawrence Grauman Raises Point 
Cullen, James Sowards, Wm. Gentry, 
Jas. Carter, Leroy Curtis, R. C. Tartar 
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BANQUET AND CABARET PARTY 














. and so the first day ends 
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PRESIDENTS’ BREAKFAST 





Left to Right: Robert Sloss, Wilson Wyatt, and 
Herbert Sledd 












Welcome by Ben Fowler 
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CONVENTION GETS UNDERWAY 








Registration Line Forms Coffee Welcomes 





Louisville Bar Greets 





Criminal Code Revision 





John Y. Brown and Maubert Mills 





Left to Right: Roy Moreland, William 
Matthews, A. S. Russell, Marlin Volz 
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LADIES’ LUNCHEON AND STYLE SHOW 





Reservations Please! Delicious Luncheon 








Mrs. T. C. Carroll Speaks 


And Models Promenade 
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YOUNG LAWYERS CONVENE 


followed by 


Constitutional Revision of Judiciary 





Gibson Gayle, Jr., Y.L.C. 
Addresses Young Lawyers 








Ed. Jackson Explains 
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ALUMNI GATHER 


Addresses by 





Dr. Philip Davidson and Watt Prichard 





Left to Right: Wm. Ruhe, Jerry Lloyd, Left to Right: Gov. and Mrs. Bert 
and Jim Thornberry Combs and James Milliken 
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AFTER DINNER DANCING 
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WOMEN LAWYERS’ BREAKFAST 





Left to Right: Doris Owens, Maye Burns, Victoria Gilbert, 
and Louise Kirtley 


While All Learn “How to be a Lawyer Without Going Broke” 





Felix Stumpf Explains While All Listen 
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COCKTAILS, BANQUET AND FAREWELLS 
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LAWYERS AND JUDGES HONORED 


Courier-Journal Photo 


Left to Right: Judge Morris Montgomery, Samuel J. Stallings, Marion 


Moore, Governor Combs 
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Court of Appeals 
of Kentucky 


In Re: Rules of Court of Appeals 
Order Amending RCA 
1.050 and RCA 1.300 


The Court, having taken cognizance 
of the present ruling of the Inter- 
state Commerce Commission placing 
Frankfort, Kentucky, within the East- 
ern Standard Time zone, hereby 
amends RCA 1.050 and RCA 1.300 to 
the extent that the phrase “10:00 A.M.., 
Central Standard Time” now appear- 
ing in each of the above-cited rules 
shall be deleted, and that the phrase 
“10:00 A.M., Eastern Standard Time” 
shall be inserted in the place of the 
deleted portion in each of the above- 
cited rules. 

It is so ordered. 

Entered this 22nd day of April, 
1960. 

Morris C. MONTGOMERY 
Chief Justice, 
Court of Appeals of Kentucky 





Northwestern University 
Offers Courses 


Northwestern University School of 
Law will conduct its third annual 
Short Course for Defense Lawyers in 
Criminal Cases during the five-day 
period, July 18-23, 1960. It is open 
to all attorneys interested in the 
practice of criminal law. 

The fifteenth annual Short Course 
for Prosecuting Attorneys will be con- 
ducted at Northwestern during the 
five-day period, August 1-6, 1960. 
Attendance is restricted to attorneys 
holding state or federal offices as 
prosecutor or assistant prosecutor; to 
attorneys who are nominees for office 
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of prosecutor at the next election; and 
to legal personnel in the armed forces. 

For copies of the Short Course pro- 
grams, and for other information, 
write to Professor Fred E. Inbau, 
Northwestern University School of 
Law, Chicago 11, Illinois, 





‘Legal Eagles” Report 


The Lawyer-Pilots Association, com- 
posed entirely of lawyers who have a 
pilot’s interest in aviation, was or- 
ganized in October, 1959. 


Its Objectives Are: 


To promote a spirit of fellowship 
within the legal profession for those 
who have a pilot’s interest in avia- 
tion; to promote general aviation 
safety; to promote cooperation with 
civilian agencies in times of emer- 
gency and engaged in the welfare of 
our country; to assist in the drafting, 
interpretation, and enforcement of 
laws affecting aviation in all of its 
phases; to study and attain more ad- 
vanced proficiency and knowledge in 
the operation of aircraft; to stimulate 
aviation consciousness and acceptance 
in young men and women; to advance 
safe flying procedures. 

During the past six months, mem- 
bership has increased from nine in- 
corporators to 194 paid up members, 
ten conditional memberships (stu- 
dents) and more than 250 who are 
now being processed. 

One of the recent activities of the 
association is the organization of 
flight safety seminars for general 
aviation; including a better under- 
standing of the law as it applies to 
the Civil Air Regulations and the law 
of Torts. 

(Continued on page 187) 
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WESTERFIELD-BONTE CO. 


INCORPORATED 


217-219 SOUTH EIGHTH STREET 
LOUISVILLE, KY. 





SPECIALTY PRINTERS OF LAW 
BRIEFS AND COURT RECORDS - Since 1910 


ALL WORE IS 


EXECUTED ACCORDING TO THE 
0 RULES OF THE COURTS - - Promptly 





Each Job Accurately Proofread 
Guaranteed Specified Time of Delivery 








Sewwice at the Right Price 
Give Us a Trial W. ALLAN BLYTHE 
oes and President 











WESTERFIELD-BONTE CO., INCORPORATED, LOUISVILLE, KY. 
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State Bar Committees. 1960-1961 
(Effective from April 7, 1960) 


Terms expire: 


1. April 11,1961; 2. April 11,1962; 3. April 1, 1963. 


AMERICAN CITIZENSHIP COMMITTEE 
WituiaM E. Jounson, Frankfort 
Giutpert Burnett, Louisville l. Epwin R. Denney, Lexington 
WILLIAM P. Donan, Greenville 2. J. C. Graves, Louisville 
L. A. Faurest, Elizabethtown 3. Frep Repwine, Pikeville 


BAR JOURNAL COMMITTEE 
W. Howarp Cray, Louisville 


Joe Lee, Lexington 1. Tom Soyars, Jr., Hopkinsville 
Ben T. Cooper, Louisville 2. Haron E. Kewrey, Ashland 
Micuaet J. Ciare, Louisville 3. Jonn KonrMan, Covington 


CARLISLE MEMORIAL COMMITTEE 
Cuarwes I. Dawson, Louisville 


Joun Berry, New Castle 1. Bruce Pxuups, Monticello 
Cuar.es S. ApaMs, Covington 2. Orro C. Martin, Hartford 
WILLIAM F, EpMuNps, 3. Don Caywoop Smirn, Harlan 


Hopkinsville 


COMMONWEALTH ATTORNEYS COMMITTEE 
PauL MAnsFiELp, Lexington 


W. Major Garpner, W. Liberty 1. G. L. Tucker, Cynthiana 
LAwreENcE E. Hiccins, Louisville 2. Harry W. Roserts, Clinton 
SueLtsy M. Howarp, Hodgenville 3. Woopson T. Woop, Maysville 


CONVENTION COMMITTEE 
SAMUEL J. STALLINGS, Louisville 


SAMUEL M. RosENSTEIN, Louisville 
Eur H. Brown, III, Louisville 


Vicror W. Ewen, Louisville 

Bernarp H. Barnett, Louisville 

H. Curtis Craic, Louisville FRANK E. Happap, Jr., Louisville 

THoMas A. BALLANTINE, JR., FRANK J. DoucHerrty, Jr., 
Louisville Louisville 

Rosert L. Sioss, Louisville MaARLIN M. Votz, Louisville 
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CRIMINAL CODE COMMITTEE 
J. D. Buckman, Jr., Frankfort 
M. C. Repwinez, Jr., Winchester l. Henry B. Sapo, Louisville 
Roy More.anp, Lexington 2. A. C. Russe.i, Louisville 
Dee Akers, Frankfort 3. Joun Y. Brown, Lexington 
3 


Frank E. Happap, Jr., Louisville Joun L. Warp, Harrodsburg 


CRIMINAL PRACTITIONERS COMMITTEE 
STEPHEN R. WickHAM, Louisville 
CuarLes H. Anperson, Louisville 1. Simpney Baer, Louisville 
Matruew O. Hencuey, Louisville 1. Bernarp O. Kearney, Louisville 
Wiutson K. Bearry, Louisville 2. Witi1aM W. Evans, Louisville 
S. Rusu Nicuotson, Louisville 2. Henry B. Sapo, Louisville 
Frank E. Happap, Jr., Louisville 3. Nevmte M. Tucker, Louisville 


DISTRICT BAR COMMITTEE 
Jack E. Mupp, Louisville 


Rosert H. Hutcutson, Columbia 1. Maria C. Meurer, Louisville 
HERMAN G. Dorson, Pikeville 2. Joun S. Hacer, Owensboro 
Witu1aM McCann, Lexington 3. Eucene Royce, Maysville 


ECONOMICS COMMITTEE 
Tuomas C. Carro.y, Louisville 
MAXWELL P. Barrett, Hazard 
D. Bernarp CoucHiin, Maysville 
W. H. Dysarp, Ashland 
Joun H. Kuerre, Covington 
Henry O. Wuittow, Paducah 
WiLu1AM A, Hamm, London 
De_MaArR D. Howarp, Lexington 
Joun W. Murpny, Liberty 
Rosert F. StrepHens, Lexington 
Rupy Yesstn, Frankfort 
CuarLes MontcoMenry, Spr gfield 
Racpu G. Stone, Louisville 
Lewis A. Wurre, Mt. Sterling 


J. Smrrn Bartow, Bardstown 
OLDHAM CLARKE, Louisville 
Frank M. Datey, Jr., Frankfort 
Ricuarp L. Garnett, Glasgow 
Riwtey M. Sanpince, Owensboro 
James S. Greene, Harlan 

Sam C. Hitt, Lebanon 

Prerce Livery, Danville 

CuARLEs ReyNo.ps, Bowl'g Green 
BeverLy Wuire, Winchester 

S. R. McCracken, Franklin 

W. E. K. Parker, Corbin 
Tuomas D. THEeopaLp, Grayson 
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ETHICS COMMITTEE 
CuaArLEs A. WriLuLiAMs, Paducah 


WiiuiaM B. Gess, Lexington 1. Henry J. Tr-rorp, Louisville 
LocAN Patrerson, Pineville 2. Lorimer W. Scotrr, Newport 
Tom B. Givuan, Shepherdsville 3. CHartes W. Morais, Louisville 


EXHIBITORS COMMITTEE 
Cart K. Heiman, Louisville 
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Ernest N. Futon, Bardstown 
Biakey Hew, Louisville 
Porter Gray, Ashland 


1. 
2. 
3. 


JUDICIAL COMMITTEE 
Amos H. Esien, Lexington 
1. 


2. 


Grant F. Knuck es, Pineville 
Morton J. HoLsroox, Owensboro 
Garner M. Petrie, Louisville 


LAW DAY COMMITTEE 
Ricuarp W. Ixer, Louisville 


Aurrep A. Narr, Hopkinsville 
Sipney Hanisn, Louisville 
Georce J. KAuFMAN, Newport 
FaRLAND Rossins, Mayfield 


PON 


Cone 


James M. Topp, Lexington 

H. Bemis LAwrence, Louisville 

Davin Martin, Franklin 

Howarp VAN Antwerp, III, 
Ashland 


LEGAL AID COMMITTEE 
Epwarp H. Jonnstone, Princeton 


1. Emmer R. Fiexp, Louisville 
2. G. T. MUEHLENKAMP, Newport 
38. GLenn W. Denuam, Middlesboro 


1, 


2. 
3. 


Atvin B. Tricc, Lexington 

ELpon Wess, Ashland 

Cuar_es G. MIppLeton, Jr., 
Louisville 


LEGAL EDUCATION COMMITTEE 
Wr.u1aM L. MAtTTHEws, Lexington 


Tuomas S. Dawson, Louisville 

R. V. Gooptetrt, Frankfort 

Rosert Dorsey, Louisville 

DANIEL P. MARSHALL, Jr., 
Louisville 


9 fo 
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Frep G. Francis, Prestonsburg 
Maar.in M. Vorz, Louisville 
James H. Frazee, Louisville 
Rucker Topp, Louisville 


LEGISLATIVE COMMITTEE 
Wuson W. Wyartr, Louisville 


J. D. Buckman, Jr., Shepherdsville 
Mar.tow W. Cook, Louisville 
Eutyn L. Dean, Harrodsburg 
WituuaM F. Epmunps, Hopk’sville 
Case. D. Francis, Stanford 
LAMBERT HeEut, Jr., Ft. Thomas 
Rex A. Locan, Smiths Grove 
Burnis Martin, Prestonsburg 

W. Scotr Mrter, Jr., Louisville 
Henry C. Neer, Henderson 
Grorce E. Oversey, Jr., Murray 
MatrtHew B. Quinn, Jr., Louisville 
Epwin A. Rauscu, Louisville 
James C, Wane, Covington 
Gates F. Younc, Louisville 
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Harry M. Caupitt, Whitesburg 
WuuaM J. Crecexius, Louisville 
Martin J. Durry, Jr., Louisville 
GeorceE J. Exuis, Jr., Glasgow 
Ricuarp L. Garnett, Glasgow 
Tuomas J. Hut, III, Stanford 
James W. Lyon, Raceland 
Cornett H. Martin, Hindman 
Ricuarp P. Mooney, Lexington 
FREDERICK E. NICHOLs, 
Madisonville 
Louis T. Peniston, New Castle 
Tuomas L,. Ray, Louisville 
Vincit Situ, Princeton 
Wirt Tom WartHeEn, Morganfield 
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PUBLIC RELATIONS COMMITTEE 
W. Van MErer ALForp, Lexington 


Paut Huppieston, Bowl’g Green 1. Wison W. Wyatt, Louisville 
Tuomas P. Bett, Lexington 2. Joun J. O'Hara, Covington 
Dante. B. Boone, Louisville 38. Mrttarp Cox, Louisville 


SEMINAR COMMITTEE 
Joseru E. Stropuer, Louisville 


Henry V. B. Denzer, Louisville 1. GLENN L. ScuiLinc, Louisville 


RayMonp C. Arny, Louisville 2. Jor G. Letson, Louisville 
Joun W. Coomes, New Castle 3. Gorpon B. Daviwson, Louisville 
Joseru G. Davis, Danville 8. Rosert C. Hosson, Louisville 


Wmu1AM Gray Hume, Louisville 3. J. D. Rate, Louisville 


TRIAL COMMITTEE 
Joun A. Futton, Louisville 


ALvin Lisansy, Princeton 1. Ear F. Martin, Morgantown 

Carrot Reprorp, Glasgow 1. Roy Vance, Paducah 

Paut Carter, Tompkinsville Jags F. Cray, Danville 

G. A. Famutanro, Mt. Olivet J. Mrzron Luxer, London 

Frep M. Gotpsenrc, Louisville Epwarp R. Hays, Pikeville 

JaMes Levin, Louisville CuarLes C. McConnett, 
Louisville 


$2 92 po to 


UNAUTHORIZED PRACTICE COMMITTEE 
Aucust WINKENHOFER, Bowling Green 


Frank V. Benton, III, Newport G.Lenn W. DenHnAM, Middlesboro 
Cuar.es S. Gray, Louisville Frep H. Gries, Paducah 
Wiu1aM Hays, Winchester Pau F. JANsen, Louisville 
James M. Lassirer, Murray G. D. Mr-uixen, Jr., Bowl’g Green 
Joun S. MoreMen, III, Ow’sboro Anprew J. Ross, Richmond 
Rosert L. Stoss, Louisville Rosert M. Spracens, Lebanon 


UNIFORM COMMERCIAL CODE COMMITTEE 
JaMes Boswe.t Younc, Louisville 


Bart A. Brown, Louisville Rosert K. Cuiien, Frankfort 
Rosert E. Hatton, Jx., Louisville Epwarp R. Hays, Pikeville 
Biakey HELM, Louisville Rurvus Liste, Lexington 


Witson W. Wyatt, Louisville 
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DATE 


August 1] 


August 15 


August 16 


August 17. 


August 18 


Sept. 15 





August 8... 


August 9..... 


August 10... 


August 12..... 


District Bar Meetings 


PLACE 


KENLAKE HOTEL...... 


MADISONVILLE. 


OWENSBORO 


_BOWLING GREEN 


SHELBYVILLE................ 


CUMBERLAND FALLS 


RICHMOND 


-CARTER CAVES 


COVINGTON 


LOUISVILLE 


DISTRICT AND CO-CHAIRMEN 
First 
Tom Soyars, Jr., Hopkinsville 
Farland Robbins, Mayfield 


..FIRST 


Frederick Nichols, Madisonville 
Thomas A. Mitchell, Madisonville 
SECOND 
John S. Moremen, Owensboro 
John A, Diskin, Owensboro 
SECOND 
Charles H. Reynolds, 
Bowling Green 
G. Duncan Milliken, Jr., 
Bowling Green 
THIRD 
Ben G. Matthews, Shelbyville 
Ted L. Igleheart, Shelbyville 
SEVENTH 
W. E. K. Parker, Corbin 
Pleas Jones, Williamsburg 


_FirtuH 


William McCann, Winchester 

Charles Coy, Richmond 
SEVENTH 

Lewis A. White, Mt. Sterling 

Richard D. Cooper, Hazard 
SIXTH 

Harry L. Riggs, Jr., Erlanger 

Frank Benton, Ill, Newport 


.. FOURTH 


Tuomas Gates, Louisville 
M. Meuter, Louisville 


NEW OFFICERS OF YOUNG LAWYERS CONFERENCE 
Ben G. Matruews, Shelbyville, President-Elect 
Tuomas E. Gates, Louisville, Vice-President 
CuarLes ApaMs, Somerset, Secretary-Treasurer 
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EDITORIAL 


By ED P. JACKSON 








Constitutional Revision Support Should Be 
Bi-Partisan and Non-Factional 


Any thoughtful person who seri- 
ously considers the Program for Con- 
stitutional Revision currently before 
the people of our Commonwealth 
can only conclude that favorable 
action should be taken by the elec- 
torate in November. 


This is a program of such impor- 
tance to the very existence of consti- 
tutional government in our State that 
consideration of it should transcend 
party lines and factional preferences. 


While it happens that the Combs- 
Wyatt administration is the one 
which saw fit to put the matter before 
the people, the only forum where the 
issues can be adequately and right- 
fully resolved, no man should be so 
pusillanimous in his thinking as to 
oppose the program because he is 
either a Republican, a Combs Demo- 
crat, a Wyatt Democrat, a Chandler 
Democrat, a Waterfield Democrat, 
or a Democrat of any other faction 
or following. 





Revision of the Constitution 
By JUDGE EARL OSBORNE, Benton 


Eprror’s Note: At the Judicial Conference Meeting in Louisville 
on April 6, Judge Earl Osborne, Benton, advised the Editor of his 
disagreement on the March 1960 Editorial, “Revising or Amending 
Our State Constitution.” We asked Judge Osborne to write an 
Editorial of his own. In line with our long standing Editorial policy 
that the pages of this JourNaAL are open to both sides of any con- 
troversial subject, we publish herewith Judge Osborne's Editorial 


on the Constitutional Convention. 


In an editorial in the March issue 
of the Bar Journnat the Editor made 
the following comments concerning 
the action of the Governor and 
Lieutenant Governor in paving the 


June, 1960 


way for a constitutional convention: 
“Prior to Governor Bert T, Combs’s 
nomination, recommendation had 
been made to him that he proceed 
swiftly and decisively to permit the 
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people of this Commonwealth to alle- 
viate the onerous situation in which 
they found themselves and growing 
out of the limitations imposed by Sec- 
tion 246 of their Constitution. Words 
are insufficient to express the grati- 
tude which the people of this Com- 
monwealth should feel toward Gov- 
ernor Combs and Lieutenant Gover- 
nor Wilson W. Wyatt for having 
made the decision, the political con- 
sequence of which could not then be 
foretold, to take decisive action in 
these circumstances.” . . . “Any law- 
yer who sits idly by and fails to rise 
up in support of this action whereby 
the people of the Commonwealth will, 
under proper constitutional proce- 
dures, be permitted to revise those 
sections of their Constitution which 
have been found to be most onerous, 
will thereby do to both himself and 
his profession a tremendous dis- 
service.” 

Being one of those who intends to 
vote against the forthcoming con- 
vention I read the foregoing with 
considerable resentment. I certainly 
do not feel that I am doing myself 
or my profession a “disservice.” 
Therefore, I would like to set forth 
my reasons for opposing the conven- 
tion. 

First, I do not have the confidence 
in the courage or integrity of our 
Governor and Lieutenant Governor 
held by the Editor of this Journnat. 
Without going into the details I will 
just say that my misgivings are based 
upon their actions in distorting a 
veterans bonus act into a general sales 
tax and then spending the anticipated 
proceeds upon trucks leased at pad- 
ded prices from former campaign 
managers. I only mention these facts 
for the purpose of pointing out that 
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these are not the qualities that I 
would like to see in the men who will 
exercise the leadership in re-writing 
of our basic law. 

My distrust of our present leader- 
ship is further heightened by the fact 
that the trick of calling a special ses- 
sion of the legislature was used in 
order that the executive department 
could designate specifically what sec- 
tions were to be re-written. The pub- 
lic excuse offered for calling the 
special session was the necessity for 
speed in amending Section 246 which 
limits salaries of public officials. If 
this were the case Section 246 could 
have been changed much quicker by 
use of the amendment process rather 
than the call of a convention. There- 
fore, the true reason for calling the 
special session was certainly not 
speed in changing Section 246. It was 
planned in order to permit the execu- 
tive department to lay the ground 
rules for the convention and desig- 
nate the sections to be re-written. 
Only by incorporating these in the 
call of a special session could this be 
accomplished. 

There are only two pressing changes 
needed in our present Constitution. 
One is the salary scale set out in 
Section 246, the other is a change in 
our judicial department to streamline 
our Court system. Both of these 
changes could have been accomp- 
lished by using the amendment pro- 
cess. It is my understanding that the 
Judicial Revision Committee was 
prepared to pursue this course until 
the call went out for the special 
session. 

The resolution recommended by 
the Governor to the legislature and 
enacted by them contains ten (10) 
changes other than those above dis- 
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cussed. An examination of these 
reveal some interesting facts. There- 
fore, let us examine them. 


(1) “The organization and powers 
of municipal, county, and other local 
governments.” There is no such sec- 
tion or chapter heading in our present 
Constitution. Therefore, the conven- 
tion could change or re-write any 
section remotely dealing with munici- 
pal, county, or local government. It 
makes one wonder what our honor- 
able leaders have in mind for us since 
there has been no study or public 
demand for change in this field. 


(2) “The Order of Succession of 
Persons Entitled to Act as Governor 
and the Circumstances Under Which 
the Governor is Disqualified to Act.” 
What is wrong with the present 
order of succession? It goes from 
Governor to Lieutenant Governor 
to President Pro Tempore of the 
Senate, with provision that the Secre- 
tary of State will act to call the Senate 
together if there is a vacancy in the 
office of President Pro Tempore. 
There has been some talk that this 
section should be amended to permit 
the Governor to retain his powers 
when out of the State. This is foolish- 
ness. There must be someone within 
the State at all times with the power 
of Governor to attend the many de- 
tails required by law such as signing 
extradition papers, etc. It would be 
impractical and foolish to have two 
people with the power of Governor 
at the same time. The present ar- 
rangement is satisfactory, however, 
the power to pardon should be 
limited to the Governor. However, 
this is not covered by this section, 
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(3) “Misfeasance, Malfeasance and 
Nonfeasance of Public Officers.” This 
subject is covered in Section 227 
which provides for indictment, trial, 
and appeal to the Court of Appeals. 
This is a model section which has 
caused no trouble at all so far as I 
know. What they have in store for 
this section is a deep dark secret. 
Could it be they wish to provide for 
removal of elected officials by execu- 
tive decree? 


(4) “Official Oath.” The present 
oath is ancient in origin and bears the 
color of our past history within its 
wordage. Why change it? If the 
convention is called it will have one 
hundred members. If they draw the 
same pay and allowance as legislators 
this will cost $5,000 per day in salaries 
alone, not to count the cost of em- 
ployees. If they meet for ninety days, 
which is a conservative estimate as 
it may be for six months or a year, 
the cost to the taxpayers will be 
$450,000. Close to one-half million 
dollars to change an oath, 


(5) “The Rail Road Commission.” 
If what I hear is correct the Plan 
is to abolish the Rail Road Commis- 
sion and transfer the duties to the 
Public Service Commission. This I 
oppose. We elect our Rail Road 
Commission. Whereas, the Public 
Service Commission is appointed by 
the executive. Over the long run the 
Rail Road Commission has done a 
better job of protecting the public in- 
terest than has the Service Commis- 
sion. As an example I would like to 
cite the differential between inter- 
state and intrastate phone rates. No 
such differential exists in freight 
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rates, The citizen would be better 
off if we made the Public Service 
Commission elective instead of add- 
ing to their jurisdiction. 

(6) “The Legislative Department.” 
The constitutional provisions regulat- 
ing the Legislative Department are 
too extensive to set out here in full. 
This subject is covered in Sections 29 
through 62 of the Constitution and 
it is submitted that they are models 
and require no change at all. Con- 
tained in these sections is the pro- 
vision limiting the debt that may be 
incurred by the State. In view of 
the present administration’s financial 
extravagances it is probable they 
wish to change this section. This I do 
not favor. I find no need for change 
in this portion of the present Con- 
stitution. 


(7) “The Mode of Revision or 
Amendment of the Constitution.” The 
present means of amendment are ade- 
quate. No change can be made with- 
out the approval of the people and 
this is the way it should be. The 
trouble we have had in the past has 
been brought about as a result of the 
legislature submitting _ politically-in- 
spired amendments to the people in- 
stead of those that were needed in 
order to carry out orderly and effici- 
ent government, as an example one 
of the last submitted to the people 
was the question of Sheriffs succeed- 
ing themselves in office. This should 
never have been submitted and in its 
stead the salary issue could have been 
passed upon at that time and we 
would have no crises. No change in 
the Constitution can improve the 
decision of our Legislators, No matter 
how sound our basic law, if our 
quality of leadership is low, then we 
are going to have trouble. Our 
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trouble in the past has not been 
brought about by any deficiency in 
this section of our Constitution. I am 
not in favor of change in this section. 


(8) “Incompatibility of Offices.” 
This subject is covered in Sections 
165 and 237. Basically, these sections 
provide that a person cannot hold 
any other Federal, County, City, or 
town office while he is holding a state 
office under this Constitution. What 
in the world is wrong with this? Is 
not one office at a time enough? I 
invite every lawyer in the State to 
read these two sections, then decide 
for himself what our honorable 
leaders are trying to do. I cannot 
even hazard a guess at what could 


conceivably be wrong with these 
sections. 

(9) “Term and Tenure of State 
Offices Other Than Governor and 


Lieutenant Governor.” The present 
Constitution provides that all state 
officers hold office for four years 
except members of the Legislature 
who hold for two years and members 
of the Court of Appeals who hold for 
eight years. What is wrong with this? 
I like the present provisions fine and 
cannot visualize any change that 
would improve our government. 
Wonder what they are up to here? 


(10) “Removal of Limitations on the 
Holding of Real Estate.” The limita- 
tions above referred to are contained 
in Section 192 which reads as follows: 
“No corporation shall engage in busi- 
ness other than that expressly autho- 
rized by its charter, or the law under 
which it may have been or hereafter 
may be organized. Nor shall it hold 
any real estate, except such as may 
be proper and necessary for carrying 
on its legitimate business, for a longer 
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period than five years, under penalty 
of escheat.” 


This provision is designed to keep 
a corporation from acquiring large 
holdings in real estate in order to 
stymie competitors or competition. 
The philosophy of the law being that 
no company should tie up more than 
it needs and thereby hamper others. 
I am in favor of this section and 
would like to see it enforced. I do 
not know why we should change it. 
We have never been too diligent in 
enforcing it. Who wants it removed 
and why? 


Conclusion 


Of all the subjects contained in the 
resolution calling the convention, only 
two have merit and these could have 
been submitted to the people in the 
form of amendments. This way they 
could have become effective much 
quicker and the taxpayers could have 
been saved hundreds of thousands of 
dollars. This writer submits, to use 
the Editor's own words, that any 
member of the legal profession who 
votes in favor of this convention will 
thereby do to both himself and his 
profession a tremendous disservice. 
And it is further submitted that the 
present administration did a great 
disservice in calling the convention. 
Furthermore, their action in not sub- 
mitting the salary issue at this time 
in the form of an amendment was a 
flagrant and high-handed attempt to 
intimidate the voters into permitting 
a useless convention. 


I submit this call should and will 
be defeated. 


EArt OsBorNE 


Benton, Kentucky 


June, 1960 


“The Problems of Pro- 


fessional Self-Discipline”’ 

The Court of Appeals in the Wehr- 
man case (327 S.W. (2d) 743, 1959) 
reversed a ruling of the Board of Bar 
Commissioners that Wehrman should 
be suspended from practice for a 
period of two years on the grounds 
that Wehrman, a County Judge, had 
barred several lawyers from practic- 
ing before his Court. 

It was interesting to note in a lead- 
ing national legal publication the 
reaction of a non-Kentuckian to the 
decision. Part of the comment is: 

“It will be news to lawyers and 
judges everywhere that the conduct 
of a lawyer presiding over a court 
of justice is ‘wholly unrelated to 
the practice of law,’ especially 
when he presides in the mornings 
and practices in the afternoons, and 
when his partner practices law all 
day. We find it difficult to think 
of a more appropriate area for bar 
discipline and the court’s fears of 
its use for personal reprisals seem 
unrealistic to say the least, in light 
of the offenses which the Court 
here permits to go unpunished. 

The decision would be a serious 

blow to the self-government and 

self-discipline of the organized bar 
except that we cannot believe that 
any other court will ever follow it.” 

(Journal of the American Judicature 

Society, Vol. 43, No. 6, page 212). 

Inasmuch as professional self-disci- 
pline requires the coordinated action 
of both the Bench and Bar, wouldn't 
it be very worth while to have a joint 
committee from the Bench and Bar 
to study procedures and methods of 
approaching cases of this nature so 
as to reduce the number of Wehrman 
results to a minimum. 
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CONSTITUTIONAL REVISION 
The Court System 


By LOUIS LUSKY* and PRISCILLA ROBERTSON** 


“Man has hence this cause of pride: That he has bethought himself 
of justice in a world without justice, and has put justice there.” 


“How much do you charge to break 
a contract?” A simple question. Most 
practicing lawyers, perhaps, have 
been confronted with this or some 
similar query, asked in complete good 
faith by a client or prospective client. 
And most of us can think back to the 
astonishment we felt the first time we 
were asked it. 


The question and the startled re- 
action are reflections of the deep and 
persistent discontinuity between the 
lawyer's conception of his role and 
the layman’s quite different concep- 
tion. Most laymen regard lawyers as 
the purveyors of a commodity called 
“legal rights,” or sometimes “justice,” 
which can be produced for sale by a 
certain expenditure of time and the 
use of mysterious verbal formulas 


*Member of the Louisville Bar. 

**Historian; author of REVOLUTIONS 
OF 1848: A Social History (Princeton Uni- 
versity Press, 1952); LEWIS FARM: A 
New England Saga (The Plimpton Press, 
1950). 
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learned in law school and at the bar. 
The feeling is that anyone who has 
the money to pay the price can buy 
this commodity; the problem is simply 


Louis Lusky 


to find a lawyer whose training en- 
ables him to produce the particular 
variety needed, and strike a bargain. 
If one wants a loaf of bread, he goes 
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to a baker. (If one wants a dozen 
croissants, he goes to a French pastry 
chef — and expects to pay more.) If 
one wants a legal result, he seeks the 
lawyer who can achieve it, and is 
baffled if the lawyer can but won't. 


The Task of the Lawyer 


The lawyer’s astonishment results, 
of course, from the fact that he does 
not think of his function in these 
terms. To be sure, he ordinarily 
charges for his services; but he does 
not regard himself as a seller of 
services. He is bound by his oath, 
and conditioned by his training, to 
the primary service of Our Lady of 
the Common Law, and he is free to 
serve his clients only in ways con- 
sistent with the primary loyalty. He 
understands (and his understanding 
deepens as more and more practical 
applications arise in the course of his 
practice) the tough and flexible, yet 
delicately balanced, mechanism 
whereby private right and public in- 
terest are reconciled and blended 
through the agency of bench and bar. 
He proudly accepts responsibility for 
his own essential contribution to that 
process. He embraces the hard-won 
truths on which our system of legal 
problem-solving is based, and applies 
them in his daily practice as a matter 
of course — often without stopping to 
analyze or articulate the premises of 
his action. And among these truths 
are a few which are particularly rele- 
vant to the present discussion: 


(1) That justice is a real thing 
having an objective existence and 
knowable attributes, and that courts, 
though privileged to define its mean- 
ing in particular contexts, are power- 
less to alter its substance. 
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Priscilla Robertson 


(2) That law, in its aspect as 
formal command of the sovereign, is 
an institutionalized effort to approxi- 
mate justice in the practical affairs 
of men — bearing the same relation- 
ship to justice as medicine and clinical 
therapy bear to health, or that the 
church bears to spiritual revelation. 


(3) That predictability, in most if 
not all situations, is an important 
ingredient of justice and therefore a 
basic objective of the law. 


(4) That, in a common law system, 
predictability is achieved by respect 
for judicial precedent in situations 
where the legislature has not spoken; 
by respect for the legislative will if 
and when expressed; and by an over- 
riding respect for the organic law 
embodied in the State and Federal 
constitutions, 


(5) That, because words are in- 
herently ambiguous; because ordi- 
narily the legally operative facts are 
not directly knowable by the lawyers, 
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judges, and juries who must deal with 
them; and because new situations 
constantly arise which are not clearly 
covered by existing precedents, stat- 
utes, or constitutional provisions — 
for these reasons there is frequently 
room for reasonable difference of 
opinion as to facts and reasonable 
difference of judgment as to the ap- 
plicable law. 

(6) That the existence of these rea- 
sonable differences creates a large 
area in which the arts of advocacy — 
persuasion and the creative use of 
precedent —have a legitimate and 
necessary place; but that, on the other 
hand, the fair, speedy, and final 
resolution of such differences is es- 
sential to the achievement of pre- 
dictability. 

(7) That lawyers are charged with 
the high duty of reconciling public 
and private needs in particular con- 
texts, and that the discharge of this 
duty requires not only industry in 
investigation of facts and law, and 
mastery of the arts of advocacy, but 
also — and this is the lawyer's specific 
skill — judgment in striking the bal- 
ance between respect for the law as 
previously announced and readiness 
to contend for a particular result 
within the limitations thus prescribed. 


(8) That although the great ma- 
jority of legal problems must be and 
always have been settled without 
resort to litigation, this is made _ pos- 
sible only by the availability of speedy 
and predictable judicial relief in cases 
where the private resolution of con- 
troversies proves to be impossible. 

(9) That a court system, manned by 
judges highly skilled in the law, un- 
impeachable in integrity, and ener- 
getic in the efficient administration 
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of justice, is therefore the fulcrum on 
which the whole legal system de- 
pends. 

(10) That judges, even more than 
other lawyers, are faced with a rapid 
succession of problems calling for the 
judgment and balance which comes 
only from long application to the law 
and its intricacies, sober deliberation 
upon the recurrent need to reconcile 
predictability with creative growth, 
severe self-restraint to avoid usurpa- 
tion of the legislative function, and 
the stern rejection of any collateral 
pressures — political or otherwise — 
which might tend to interfere with im- 
personal and impartial adjudication. 


(11) That bench and bar, working 
together in a matrix of pride in their 
own functions, respect for each 
other's, and constant awareness of 
their joint responsibility for serving 
the public welfare by making justice 
available to all who seek it, can pro- 
vide the solvent that converts the 
raw power of government into the 
morally obligatory commands which 
constitute law properly so called — 
the distinctive attribute of a free 
society. 

(12) That the creation and preserva- 
tion of this matrix is not to be ac- 
complished by men capable of asking 
a lawyer, “How much do you charge 
to break a contract”; for justice is 
not a commodity like a loaf of bread. 
In a well ordered society, it is a 
state of being which lawyers and 
judges are privileged to seek for those 
who invoke it. 

The Invisible Third Party 

In short, the lawyer-client relation- 
ship involves three parties rather than 
two. The third party is justice and its 
handmaiden, the law. It is this type 
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of tripartite relationship — the invisi- 
ble but dominant third party being 
the ideal which the true professional 
man is committed to serve — that dis- 
tinguishes the professions from the 
trades and crafts. A physician will 
refuse to amputate a healthy leg, no 
matter what fee the patient offers 
him; to do so would be to deny the 
ideal of his profession, which is com- 
mitted to the pursuit of health rather 
than its destruction. A minister who 
believes that racial segregation (or 
integration) is sinful, will not deliver 
a sermon contrary to his conscience. 
Though the lay administrators of his 
church may offer him monetary in- 
ducements or threaten his discharge, 
his professional ideal demands the 
pursuit of spiritual truth as he under- 
stands it. 


Being human, the minister and the 
physician and the lawyer must have 
money to live on; but the payment of 
that money does not connote the 
plenary control which it implies in 
non-professional relationships. The 
customer may be king, but not the 
patient or the client or the parish- 
ioner. And yet, in the long run, their 
interests are well served by this rather 
strange relationship between them 
and the professional men who minis- 
ter to their needs. Were it not so, 
the professions would have been 
starved into submission centuries ago. 


When the tripartite professional 
relationship is understood, many puz- 
zling questions relating to the eco- 
nomics of the legal profession become 
simple. For example, it is not hard 
to explain why lawyers should take 
account of such factors as the client’s 
ability to pay rather than base their 
fees solely on time spent, as a me- 
chanic can rightly do. 
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Nor is it hard to explain why 
judges, whose most difficult and es- 
sential work is done in solitary de- 
liberation—for the invisible third 
party can best be consulted silently 
and alone — should not be paid solely 
for time spent in the courtroom or in 
the drafting of opinions. Yet we must 
recognize the fact that many Ken- 
tuckians do not understand these 
things. For example (according to the 
public press), the Governor of Ken- 
tucky on March 7, 1957 announced 
his intention to issue an order direct- 
ing that Court of Appeals judges not 
be paid “for the days they should be 
on the job but aren't” — evidently 
referring to the Christmas, Easter, 
and summer recesses. Relying on 
KRS 61.140, he declared: “Why 
shouldn’t they work full time at their 
jobs like everybody else?” (Our Court 
of Appeals is understood to dispose 
of more cases than any other court 
of last resort in the United States.) 

The failure of laymen to understand 
the dozen principles set forth above 
is one of the unfortunate but per- 
sistent communications difficulties in 
our society. It lies at the root of much 
of the public criticism of the bar. And 
we must confess that lawyers and 
judges themselves have, by their de- 
parture from their own traditions, 
not infrequently contributed to this 
lack of understanding on the part of 
the general public. The “lawyer” 
who sells his own services on a price 
basis only, proclaims in effect that he 
regards himself as a tradesman rather 
than a professional man; and how can 
a layman be blamed for heeding what 
he says? 


The Courts and the Constitution 


In 1963, if the electorate gives its 
approval this fall, Kentucky will have 
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its first constitutional convention in 
72 years. That convention will be 
empowered to revise our court system 
and our methods for selection of 
judges and other court personnel. It 
is a matter of the highest importance 
that the communications difficulty 
between layman and lawyer not be 
permitted to cloud that effort. 


The fear of such an eventuality might 
be thought unwarranted. But a re- 
view of the Debates of the 1890-1891 
Convention will show that our pres- 
ent system has very probably been 
heavily affected by just such a lack 
of understanding. The Debates show 
that the Convention was controlled 
by persons (some of them, indeed, 
members of the bar) who did regard 
justice as a commodity and regarded 
lawyers and judges as salesmen of 
that commodity. The Debates show, 
further, that the discussion of nearly 
all the important policy questions 
bearing upon the court system was 
distorted by short-term considerations 
of supposed thrift which effectively 
confused the major issues. 


This article is written in the hope 
that a review of that sad experience 
will help to prevent its repetition in 
1963 if, as is to be hoped, a conven- 
tion is then brought into existence. 


Hostility Declared 


At the very outset of the 1890-1891 
Convention the cleavage between 
lawyer and layman became evident 
—and it showed itself in the very 
context which forms the subject of 
the present article. On September 11, 
1890, three days after the Convention 
began, the Committee on Rules made 
its report, recommending a “Code of 
Rules for the government of the pro- 
ceedings of this Convention” (p. 57). 
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[This and subsequent page references 
are to the published Debates.] Sec- 
tions 7, 8, and 9 of the proposed Rule 
11 provided for three separate com- 
mittees to deal with different portions 
of the court system — one on county 
courts, one on circuit courts, and one 
on all other courts including the 
Court of Appeals. 


Two days thereafter debate began 
on the proposed Code of Rules, which 
was taken up section by section (p. 
93). Later that day, when the three 
sections on courts were reached, two 
of the delegates pointed out what 
every lawyer knows—that a court 
system is an integrated unit, designed 
to serve the single objective described 
above, and that the fragmentation of 
committee recommendations would 
result in obscuration of the forest by 
the trees (pp. 98-100). They pointed 
out, for instance, that one great issue 
was whether the circuit courts and 
county courts should be preserved as 
separate systems. How, they asked, 
could this question be approached by 
separate committees on the two types 
of courts, each reporting directly to 
the Convention? They urged estab- 
lishment of a single committee on the 
judiciary, with subcommittees for the 
several types of courts. In this way 
a coordinated and internally con- 
sistent set of recommendations could 
be laid before the Convention. 


The response of I. A. Spalding of 
Union is revealing (p. 99): 
“.. . upon reflection it occurred 
[to the Rules Committee] that this 
difficulty might arise. The Chair- 
man of the Committee is allowed to 
select the sub-committees; that 
Chairman will be a lawyer, and 
will, doubtless, have well-defined 
ideas about how he wants the judi- 
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cial system arranged; and it puts 
it in his power to give a color to 
these sub-committees by selecting 
from the members of the Commit- 
tee those gentlemen who agree 
with him in his views. It makes, 
as it were, a kind of autocrat of 
him. ...” (Emphasis added.) 


The suggestion that formulation of 
proposals for the court system could 
not safely be committed to lawyers, 
strange as it may ring in our ears to- 
day, stimulated no startled or in- 
dignant response. And this fact is 
in itself enough to show the low 
esteem in which lawyers were evi- 
dently held by most of the delegates 
(whose attitudes presumably reflected 
those of their constituents). To be 
sure, it was said at one point that 
two-thirds of the delegates were 
lawyers (p. 3135); but it would have 
been more accurate to say that two- 
thirds of the delegates were members 
of the bar, and that only a minority 
of them were lawyers as the term is 
used in this discussion. Had it been 
otherwise, the preposterous proposal 
to set up three judicial committees 
rather than one, based as it was on an 
explicit statement of distrust of the 
legal profession, would have been 
rejected out of hand. 


Instead, the matter was settled by 
a compromise proposal whereby the 
three committees would be estab- 
lished, but would endeavor to co- 
ordinate their work through a fourth, 
or “General Committee on the Judicial 
Department,” to be made up of the 
members of the three specialized 
committees (pp. 98, 104). The com- 
promise was adopted without much 
ado after its sponsor, P. P. Johnston 
of Fayette, had given his assurance 
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that it would require harmonization 
of the reports of the three specialized 
committees and presentation of a uni- 
fied report to the Convention (p. 103). 
As it turned out, this assurance was 
not honored. The three committees, 
being committees of the Convention 
itself, had the right to report to it 
direct; and the Convention was re- 
peatedly plagued with conflicting 
reports by the General Committee 
and one or the other of the specialized 
committees (pp. 2996, 2999, 3265, 
3266). 


The result was an utter shambles. 
Because of this perversion of the 
committee system the “deliberations” 
of the Convention on the court sys- 
tem plumbed the depths of confusion, 
lack of perspective, rampant dema- 
goguery and—most tragic of all— 
utter blindness to the public welfare. 

Since these are strong words it 
is appropriate to show, by reference 
to the Debates themselves, that they 
are justified. Full review of the many 
issues and pseudo-issues which are 
dealt with in these 600-odd pages of 
the Debates would carry the present 
article beyond all reasonable limita- 
tions of space. It is not difficult, 
however, to show the temper of the 
Convention by examining the stated 
views of the delegates on a few of the 
salient points. 


Through the Looking Glass 


It happened that the split between 
lawyers and non-lawyers on the floor 
of the Convention paralleled the divi- 
sion in the state at large between the 
new and rapidly growing cities and 
the rural areas; and the rural repre- 
sentatives were conservative and econ- 
omy-minded. This led the lawyers 
to accuse their opponents of trying 
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to rally “one class of men. . . the 
farmers” (p. 3202) against those who 
were ready to recognize the needs of 
the times. 

In the cities the complexity of legal 
problems, and hence the need of a 
more elaborate court system, was 
growing with the increase of industry, 
commerce, and physical proximity. 
In contrast with the time when a 
judge could carry all his papers in 
a saddlebag, the record of a single 
recent case was said to have filled a 
wardrobe six feet square (pp. 3028, 
3395). At the same time, in some 
parts of the countryside, where the 
long process of clearing land titles 
was nearing completion, litigation 
seemed to be decreasing, and “the 
people were tired of lawing” (pp. 
3109, 3114). Still, the advocates of 
more courts for cities were asked 
whether it was fair that “more justice 
should be administered in rich com- 
munities than in poor ones?” (p. 
3357.) 

Thomas S. Pettit of Daviess (the 
author of the $5,000 salary limitation 
provision®) was not a lawyer, though 
he expressed regret that “the oppor- 
tunity was never afforded” (p. 3197). 
He was prominent in the fight, led 
by W. H. Miller of Lincoln, to make 
justice simple, cheap, and quick. Mr. 
Miller represented the poorest county 
in the state, which had paid in a total 
of $824 in state taxes at a time when 
Jefferson was contributing $468,000 
(p. 3356). 

In the minds of men like this, the 
city-minded lawyers were “violating 
the will of the people” by trying to 
set up anything beyond the minimum 





*See Lusky, Constitutional Revision — 
The Salary Problem, 24 Kentucky State Bar 
Journal 120 (March, 1960). 
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of a court system. Mr. Pettit, rising 
to a point of personal privilege, de- 
clared angrily that he didn’t represent 
just the farmers; all he wanted was 
to save money for the entire citizenry 
(p. 3197). J. F. Askew of Scott then 
said he would be happy to recom- 
mend Mr. Pettit for a position in 
Washington, but begged him to keep 
his “unskilled hands” off our Court 
of Appeals (p. 3197). Interchanges 
like this were common, and the whole 
debate on the judiciary was increas- 
ingly embittered and ultimately un- 
reconciled. 


The “farmers” apparently felt that 
the setting up of a court system 
afforded a natural opportunity for 
lawyers to feather their own nests 
(p. 3152). They must have regarded 
all lawyers, at least potentially, as 
being in the service of the “money- 
opolists of the United States” who 
could lure attorneys with fees and 
salaries even when they did not bribe 
courts and legislatures to settle things 
their way (pp. 3282, 3308). The 
farmers believed implicitly that good 
hard-working judges, free of “influ- 
ence,” could accomplish the legal 
business of the State in half the time 
and at half the cost, and that the 
Convention had been called in order 
to create “a better government, and 
one which would drive the tax 
gatherer from our doors” (pp. 3052, 
3442). “I know it cuts into the hearts 
|sic] of the lawyer like a cold piece 
of steel when you intimate that you 
are going to abolish any of the offices 
that can be occupied by a lawyer,” 
cried Mr. Miller (p. 3449); and he 
excoriated any plan which would 
guarantee large salaries to members 
of the legal profession at a time when 
farmers were getting 50 cents a day 
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and the Courier-Journal was printing 
such news items as a story that 1,200 
men had just been let out of work 
in the packing plants in Louisville 
and stood around morning after morn- 
ing “waiting to be called for extra 
work, failing, and returning home 
empty and disappointed each night” 
(pp. 3136, 3443). 

Against such arguments the lawyers 
themselves often were led to weigh 
justice on a monetary scale — arguing 
that higher paid judges and more 
court terms might save money in the 
long run. At times the whole argu- 
ment seemed to be summed up in the 
effort to count pennies on both sides. 


Penny Wise 

The first cost of a court system is 
what is paid to judges. Although 
there was some talk of reducing their 
salaries, the main effort of the econ- 
omy-minded was to reduce their 
numbers. To hear that Louisville 
judges sat on the bench for only five 
hours a day moved the country dele- 
gates to a fine height of sarcasm, and 
they even traced the unemployment 
there to the “killing taxation” which 
supported these part-time judges (p. 
3443). 

At bay, the delegates who believed 
that more judges and more courts 
were necessary pointed out the in- 
direct costs of delay in litigation. In 
Jefferson County it regularly took 
five months to get a case heard; in 
country districts a man could stay in 
jail from six months to two years 
before he stood trial (p. 3049); and 
it was because the Court of Appeals 
had been clogged that the contro- 
versial Superior Court (an intermedi- 
ate appellate court for small cases) 
had been created by the legislature 
eight years previously. Nor was it 
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only the rich who had suffered. “A 
poor man, who has had the last horse 
that he had to cultivate his farm 
killed by a railroad, brings suit 
against the railroad company. The 
railroad carries it to a Court where 
it is lodged, and locked up and sealed 
for six years. The man is compelled, 
you know, to take what the railroad 
company chooses to give him” (p. 
3204). Bennett H. Young of Louis- 
ville, a lawyer, stated that sometimes 
any decision is worth money and that 
there had been times when it would 
have been worth it to him to have 
contributed two judges’ salaries from 
his own pocket just for the sake of 
getting a case decided (p. 3255). 


The old Court of Appeals had 
contained four judges, and the Su- 
perior Court three. Since the Con- 
vention was determined to abolish 
the latter, the question whether seven 
judges would be needed for the re- 
constituted Court of Appeals, or 
whether five (or four, or three) could 
do the work was agonizingly debated. 
Mr. Pettit told the delegates that the 
Supreme Court in Washington had 
recently availed itself of the services 
of a stenographer and type-writer 
(by which he meant a person, not 
a machine) and he proposed that our 
highest court should do the same. He 
almost got it written into the Con- 
stitution that they should never have 
more than one — but he felt that “one 
good one would materially assist the 
judges, enabling them to render far 
more decisions than under the pres- 
ent system where they have so much 
labor imposed on them purely me- 
chanical. One stenographer, skilled 
in his profession, can do more work 
of this kind than four judges.” To 
this, the obvious and clinching retort 
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was uttered by Charles J. Bronston 
of Fayette: “Then why not let them 
have two stenographers and abolish 
all the Judges but the Chief Justice?” 
(p. 3159.) 


Fear of the Lawmakers 

Even the basic question whether 
the General Assembly should have 
the power to create new courts was 
debated largely in terms of money 
and the supposed venality of most 
legislators. The previous Constitu- 
tion had allowed inferior courts to 
be created by law; and although this 
power was acknowledged to have 
saved the State in several crises, the 
fact that the crises had arisen was 
laid to defects in the 1849 constitu- 
tion which the Convention of 1890- 
1891 was busy to correct. The growth 
from 1849 to 1889 in the number of 
judges from 15 to 29 throughout the 
State was declared to be “an injury 
to taxpayers,” and it was explained 
that many a legislator had made him- 
self “more solid” by railroading 
through a new court for his district 
(pp. 3002, 3321, 3402). Occasionally, 
too, the power had been used (so 
they said) to get rid of a judge who 
was hostile to corporations, the big 
bugbear of the “farmer” party (p. 
3406). And so any easy way to cor- 
rect whatever judicial situations this 
Convention did not happen to foresee 
was shut off. 


Again the hostility of the country 
to the city was shown in the debate 
on whether special court systems 
might be set up for different sorts 
of counties. In the rural areas, the 
cost of impaneling a jury was often 
a critical expense, especially as you 
could “board a man in jail for five 
months” for the cost of one jury! 
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(p. 3484). And yet a curious point 
of rebuttal to this argument was that 
if court was only to be held three 
times a year instead of four, the 
prospect of longer imprisonment 
would enable more prisoners to in- 
duce their friends to go bail for them, 
which would actually lower the jail 
fees (p. 3501). 

But in counties with growing cities 
the situation was different. Specifi- 
cally, Fayette County with 39,000 
people asked to have a Circuit Judge 
all its own, and its representative 
claimed that his salary would be 
more than saved by lessened jail 
expense. Yet to Mr. Miller it would 
have been outrageous to yield to this 
demand for “spoils” (p. 3356). 

Again, while Lexington was asking, 
why not also Henderson, “the Little 
Giant of the West,” whose delegate 
said it “could not be compared to 
such old and effete places as Lexing- 
ton and Covington”? (p. 3367.) “We 
send as large a representation to the 
Penitentiary at Frankfort as Camp- 
bell and Fayette Counties,” he de- 
clared loyally; and other little river 
cities chimed in that their commercial 
growth was being held back by the 
slowness of obtaining justice. 


Naturally the biggest country-city 
fight was over Covington and Louis- 
ville. The bars of both these cities 
had sent petitions, asking that the 
systems which had been worked out 
over the years for their own special- 
ized courts should be continued and 
given a specific constitutional basis. 
The Convention refused their re- 
quest, and instituted instead a system 
of generalized Circuit Courts in order 
to avoid “the feast of litigation and 
fees” (p. 3402) which the specialized 
courts were said to have made pos- 
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sible, and to avoid also the distaste- 
ful spectacle of letting attorneys pick 
their own judges, advising with their 
clients as to which is “the man we 
want” (p. 3407). In vain did Morris 
A. Sachs of Louisville plead that a 
change from Louisville's successful 
system would cost “thousands and 
thousands of dollars” (p. 3395). They 
would not be tax dollars, and the 
Convention was deaf. 


Fear of the Judges 


Another great question about the 
judicial system was whether judges 
should be elected or appointed, and 
whether they should be eligible for 
re-election. The 1849 Constitution 
had changed over to the elective sys- 
tem, seemingly with universal ap- 
proval. When it was pointed out 
that Mississippi had recently gone 
back to appointing its judges, this 
was ‘said to be very understandable 
for such a state, “with its ignorant 
vote” — but not appropriate for Ken- 
tuckians (p. 3030). As for re-eligi- 
bility, would it make judges more 
responsive to the real needs of the 
people, and keep them on their toes, 
or would it detract from the dignity 
of the bench to see a judge “con- 
stantly devising means whereby he 
may succeed himself”? (p. 3003.) It 
is clear from this debate that the 
early American frontier feeling for 
crude equality was still strong, for it 
was asserted that “any number of 
men are qualified for the office” of 
judge, but that once elevated to the 
bench, a man acquires power which 
makes him “unequal to the man who 
is against him” (pp. 3284, 3303). This 
is to be feared, and hence must be 
controlled. 


¢ The same sort of arguments were 
m 


ade on the question whether Court 
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of Appeals judges should be elected 
from the state at large or by districts. 
District voting was decreed, as a 
means of preventing political parties 
from playing too great a part in 
nominations, and particularly as a 
way of keeping the railroads’ hands 
off the Court. It was assumed that 
the railroads could and would pack 
nominating convention halls by the 
simple expedient of transporting their 
delegates on passes, and it was said 
that if state-wide elections were held 
the judges would end up being “rail- 
road lawyers” from Louisville and 
Lexington (pp. 3077-3078). There 
was some talk of having a Chief 
Justice chosen from the whole state, 
but T. J. Nunn of Crittenden and 
Livingston put the quietus on this 
proposal by stating that no man of 
limited means could afford to canvass 
the entire state, which would leave 
the corporations free to push the man 
they chose. Mr. Nunn was asked 
whether the corporations could not 
use the same means to elect a Gover- 
nor. “Yes, sir. But the Governor 
cannot control the corporations of the 
State. He does not decide the great 
questions in which the corporations 
are interested; but the Judges of the 
Court of Appeals have that power” 
(p. 3100). Since one particular deci- 
sion of the Court had saved the rail- 
roads $200,000 annually, it would ob- 
viously be worth it to them to spend 
up to $150,000 to keep this decision in 
force; in fact, said Mr. Miller, it was 
their plain duty to do so, just as it 
was the duty of the Convention to 
try to frustrate them (p. 3206). 
Even the most ardent champions 
of economy professed to recognize 
the dangers inherent in niggardly 
judicial salaries. Yet they insisted not 
simply that no decrease but that no 
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change should be made in a judge's 
salary during his term of office. Thus, 
it was said, we would avoid bringing 
the blush of shame to Kentuckians’ 
cheeks at the sight of their highest 
officials lobbying for an increase in 
pay (p. 3005). 

Lastly there was the question of 
the Clerk of the Court of Appeals. 
The reason why he must not be ap- 
pointed by the Court was that the 
judges should not “be electioneered 
with.” And since the Clerkship is a 
lucrative office, “it belongs to the 
people” (p. 3007). Yet the Clerk must 
not be eligible to succeed himself 
because such a fat office ought to 
be passed around. It was Mr. Pettit 
who remarked, “It is a good office, 
and one that others in the State 
should have an opportunity of being 
elected to occasionally” (p. 3216). 


The Look Forward 

Enough has been said to make clear 
the dominant themes that pervaded 
the debate on the court system. On 
no other subject did the Convention 
have more desperate need of balance 
and proportion. On no other subject 
was it so necessary to rely on the 
informed judgment of men who, hav- 
ing devoted their whole careers to 
mastery of the technicalities of liti- 
gation, could alone enable the Con- 
vention to perceive the genuine issues 
in true perspective. For only the 
lawyers could effectively separate 
the essential from the incidental and 
focus attention on issues which — be- 
ing of universal and continuing sig- 
nificance — could properly be dealt 
with in a constitution. 

Tragically, the Convention denied 
itself this aid. It did so because of 
its failure to understand and accept 
at their actual value the traditions 
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and principles of the legal profession. 
The dominant agrarian faction re- 
garded law as a necessary and ex- 
pensive evil, not as the avenue to 
justice; regarded the rapidly develop- 
ing organisms of industry and com- 
merce — usually personified for dis- 
cussion purposes (with horns and a 
tail) as “railroad corporations” — to 
be the natural and permanent enemies 
of the people rather than their in- 
valuable though often unruly serv- 
ants; regarded the lawyer as a social 
parasite bound to the service of such 
corporations and preying on the com- 
munity through cunning technicalities 
for private gain, not as an indispen- 
sable factor in administration of the 
law; and regarded the judge as a 
latter-day witch doctor motivated by 
greed for money and power, not as 
a public servant. 

Entertaining these cynical beliefs, 
the Convention could not and did not 
grasp the central truths with which 
its path might have been illuminated: 

(a) That in a rapidly changing 
and increasingly complex society 
the search for justice is not a simple 
task but a most exacting one; 

(b) That this task, difficult at 
best, becomes virtually impossible 
unless judicial office can command 
the services of lawyers truly dedi- 
cated to the high ideals of their 
profession and skilled in the pursuit 
of those ideals; 

(c) That such lawyers, while they 
can rarely be induced to ascend 
the bench for reasons of pecuniary 
gain or financial security, will often 
accept judicial office in order the 
more effectively to serve these 
professional ideals, provided they 
can be brought to see the office as 
an opportunity to that end; and 
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(d) That if such men can be 
found to serve as judges they will 
function best (and therefore will 
be most easily induced to accept 
the job) if freed of artificial re- 
straints, protected from a crushing 
case load, liberated from the fre- 
quently recurring need to interrupt 
their work for political campaigns, 
and yet assured that if they do 
their job well they can expect to 
be permitted to devote the bal- 
ance of their active lives to this 
work rather than be forced to pick 
up the threads of a scattered prac- 
tice late in their careers. 

In short, the public welfare — here as 

in many other fields which demand 

sustained creative activity —is best 
served by focusing all effort on the 
recruitment of good men who can 
safely be permitted to mold _ their 
own jobs within very broad limits. 

It cannot be said that the delegates 
to the 1890-1891 Convention were 
corrupt or selfish or basically unin- 
telligent. The above extracts from 
the Debates contain manifestations 
of solid common sense and concern 
for the public weal. But in construct- 
ing the court system they behaved 
like a mariner who doubts his com- 
pass. They floundered aimlessly at 
the mercy of tides of myopic preju- 
dice, and in the end devised a struc- 
ture which, over the past seven 
decades, has functioned with increas- 
ing difficulty. Had they devoted the 
same painstaking effort to the real 
problems that they gave to the sav- 
ing of immediate tax dollars and the 
denigration of the legal profession, 
we would be more greatly in their 
debt. 


Let it be hoped that the 1963 con- 
vention, if convoked, will not be 
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controlled by delegates capable of 
asking, “How much do you charge to 
break a contract?” Or, if this is too 
much to expect, let the bar be pre- 
pared to respond with more dignity 
and patient firmness than was dis- 
played seventy years ago. 





“Legal Eagles” Report 
(Continued from page 164) 


Each of the meetings of L.P.A. in- 
cludes a law seminar dealing specific- 
ally with the aviation industry. The 
mobility of the group is fantastic, 
members come from 36 states to at- 
tend, generally in aircraft flown by 
themselves, 


The annual meeting will be held 
in July, 1960, in either Oklahoma, 
Nevade, or California. The place and 
date will be announced during June. 
During the annual meeting, members 
will receive ground school instruction 
for instruments and commercial rat- 
ings. Proficiency flight checks will 
be available to the membership. 


Non-members will be permitted to 
attend a part of the program dealing 
with certain phases of aviation safety. 


Lawyers who hold a pilot's license 
or a student pilot license, who are in 
good standing of a bar association, 
are invited to join and participate as 
lawyers in furthering the aims of the 
association, 


While L.P.A. is still in its infancy, 
reliable sources have informed the 
press that the potential of Lawyer- 
Pilots in the United States exceeds 
3,000. The Association encourages 
its membership to participate fully on 
the aviation committees of their re- 
spective bar associations, 
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NEEDED: A LIMITED REVISION 
OF KENTUCKY’S CONSTITUTION 


Excerpts from an address by 
JOHN FRED WILLIAMS 


Vice-President, Ashland Oil Company 
(Given at Ashland, Ky., April 25, 1960) 


The framers of our present Consti- 
tution met in 1890 at the beginning 
of a period to become known as the 
Gay Nineties. Victoria reigned as 
queen of England, and Buffalo Bill 
reigned as king of the wild west 
entertainers. Singer Lillian Russell 
was at the peak of her career, and 
two years later was to popularize a 
new tune entitled “After the Ball is 


Over.” 
° ° ° 


Under the bills passed by the last 
two General Assemblies which au- 
thorize the placing of a limited Con- 
stitutional Convention proposal before 
the voters, only twelve subjects can 
be considered. It is important to note 
that the General Assembly indicates 
those specific subjects, and precedes 
their outline with the following state- 
ment. 


“The convention provided to be 
called by this act shall be limited in 
its consideration to the following sub- 
jects and shall consider no others.” 
The highest Court of Kentucky held 
in February of this year that this 
statement means exactly what it says 
and that only the twelve items listed 
may be considered by the Conven- 
tion. Those twelve items are: 


(1) The organization and powers 
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of municipal, county and 
other local governments. 


(2) The judicial department and 
courts, 

(3) Compensation of public of- 
ficers and employees, 

(4) The order of succession of 
persons entitled to act as 
Governor and the circum- 
stances under which the Gov- 
ernor is disqualified to act. 


(5) Misfeasance, malfeasance and 
nonfeasance of public officers. 


(6) Official oaths, 

(7) The Railroad Commission. 
(8) The Legislative Department. 
( 


9) The mode of revision or 
amendment of the Constitu- 
tion. 


(10) Incompatibility of offices. 


(11) Terms and tenures of state 
officers other than Governor 
and Lieutenant Governor. 


(12) Removal of limitations on the 
holding of real estate. 


Time will not permit me to go into 
any great detail on these subjects, but 
I should like to discuss briefly some 
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of them as being typical of the entire 
group. 
o o o 

Because of the compensation limi- 
tations imposed by our Constitution, 
often times our court officials sit in 
judgment on cases presented by prac- 
ticing lawyers whose annual earnings 
are two, three and four times as 
great as those of the judge. Under 
these circumstances it is indeed re- 
markable that we have sufficient per- 
sons dedicated to the need for im- 
partial justice to fill the benches of 
the courts within our State. 


This problem of inadequate com- 
pensation is not confined to our 
judicial branch. By setting question- 
able limitations on compensation of 
other of our officials and employees 
— most of whom earn below the maxi- 
mum established by our Constitution 
—we are severely penalizing those 
persons in the important fields of 
public health and education who can 
command more substantial earnings 
elsewhere based on their training, 
ability and experience. More im- 
portantly, we are discouraging their 
potential successors from seeking to 
work within the State, and therefore 
endangering the future of ourselves 
and our children. We have lost the 
services of many good people. We 
will lose many more unless this situ- 
ation is corrected. 


Because of these widespread prob- 
lems, the proposed Constitutional 
Convention would study levels of 
compensation which could maintain 
reasonable limitations while still pro- 
viding fair and equitable incomes for 
qualified officials and employees. 


Our present Constitution prohibits 
many of our important elective state 
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and local officers from succeeding 
themselves. These include the Treas- 
urer, Auditor, Secretary of State, 
Commissioner of Agriculture, Attor- 
ney-General, Superintendent of Pub- 
lic Instruction and others. It is 
difficult to see what real purpose 
is accomplished by making these 
elected officials ineligible to succeed 
themselves. In many cases at the 
end of four years they have just be- 
come sufficiently acquainted with the 
duties of their respective offices to 
render the best service. 


It would appear that the voters, 
after examining the records of these 
officers, should have the right to 
decide whether or not to re-elect them 
and thus possibly retain in office 
trained and experienced personnel. 
This is a subject which the proposed 
Convention would be permitted to 
revise with the approval of the voters. 


I will touch only briefly on certain 
other items which the proposed 
Limited Constitutional Convention 
would be convened to study. Under 
Section 84 of our Constitution, writ- 
ten at a time when communications 
were difficult and transportation slow, 
our highest state officials were re- 
quired to leave the powers of their 
office behind them when they crossed 
the borders of our State for any pur- 
pose. In this day and age of practi- 
cally instantaneous communications 
and rapid transportation it is ques- 
tionable if the powers of the governor 
need be passed on to others for any 
reason except that of a dire emer- 
gency. A study of this and other 
regulations concerning the office of 
Governor would be a duty of the 
Constitutional Convention. 


189 





Under our existing Constitution 
we can correct its inequities by the 
amendment process only at the rate 
of proposing two amendments at each 
session of the General Assembly . . . 
or two amendments every two years. 
Because of this restriction, many 
areas of the Constitution which pos- 
sibly should have been revised years 
ago have been bypassed. Unless the 
second method of revision as per- 
mitted by our Constitution, that of 
calling a Constitutional Convention, 
is placed in effect, it is most prob- 
able that they will remain as a part 
of the Constitution regardless of 
needed changes. 


If you and I, as citizens of the 
Commonwealth, indicate at the polls 
on November 8 that we believe that 
these and other sections of our Con- 
stitution as set forth by the General 
Assembly need consideration and 
possibly revision in order to meet the 
changed conditions of our modern 
world, our votes will so inform the 
Legislature, 


It is important to remember here 
that merely voting in favor of a 
Limited Constitutional Convention 
does not imply that we, as citizens, 
are willing to accept at face value 
any and all changes suggested and 
that we relinquish all further rights 
in the shaping of our Constitution. 
In November we will vote only to 
approve a study of the Constitution 
under the limitations established by 
the General Assembly. After the 
Constitutional Convention is formed 
and its studies completed, its pro- 
posals for Constitutional changes 
must again be submitted to us as 
citizens of the Commonwealth in an 
election, and we will have the right 
to go to the polls and approve or 
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disapprove the proposals made by the 
elected special group of delegates. 


In a time sequence, the procedure 
is approximately as follows. In No- 
vember of this year, we can vote to 
approve a study of our Constitution. 
If we do so, the next regular session 
of the Legislature, which meets in 
January, 1962, will enact a law pro- 
viding for the election of 100 dele- 
gates on the same basis as our State 
Representatives are now elected. At 
the next regular election, in the fall 
of 1962, we will select by our votes 
those persons whom we feel are most 
capable and qualified to study and 
propose revisions to the Constitution. 
Within 90 days this group will then 
meet and will remain in session until 
it has prepared the proposals for 
revisions which it deems most suit- 
able for the times and most likely to 
endure. 


Representatives to the Constitu- 
tional Convention, however, cannot 
enact their proposals. They must be 
presented to us in their entirety in 
another election, which probably 
could not take place prior to the 
fall of 1963, at which time we can 
either accept or reject the proposals. 
Only then can our Constitution be 
revised, and only by the will of the 
people. If we do not agree with the 
proposed revisions, we can _ reject 
them at the polls and our present 
Constitution will remain unchanged. 


As a citizen of the Commonwealth, 
I am convinced that this non-par- 
tisan, non-factional proposal to call 
a Limited Constitutional Convention 
should meet with our approval in 
November. If we believe in the 
future of our State, if we are con- 
cerned with its progress and proud 
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of its past, then our way is clear. 
Our history indicates that our fore- 
fathers have been aware of the need 
to preserve our rights while righting 
inequities. Shall we hesitate to take 
their historical leadership as a guide 
to our present needs? 

We now have the chance to evi- 
dence our interest in better govern- 
ment by shaping a modern Constitu- 
tion which reflects our willingness to 
abide by the basic principles of our 
forefathers while adapting them to 
fit the needs of a changing world. 


We cannot perform this process of 
modernizing our state Constitution 
by amendment, on a piecemeal basis. 
To correct its inequities in this man- 
ner under the restrictions which our 
Constitution itself imposes upon us 
would make ‘it an endless and prac- 
tically impossible task. 


The decision, therefore, rests with 
us — with the men and women of 
Kentucky. We can accept our re- 
sponsibility with the full knowledge 
that we are following the example of 
our predecessors, who three times 
previously have decided that the Con- 
stitution was in part no longer appli- 
cable to changing times. We can 
accept it with the full knowledge that 
in doing so we are reserving for 
ourselves the right to reject later at 
the polls the proposals for Constitu- 
tional changes, even after we have au- 
thorized their study and preparation. 


Our judgment is sound, our cause 
is just, our needs are apparent. The 
challenge is ours, as citizens of the 
Commonwealth, to act within wise 
limitations in bringing our Constitu- 
tion forward from a Victorian era 
into the space age of today and 


e morrow. 
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With our support for a Limited 
Constitutional Convention in the No- 
vember election, we can insure con- 
tinued progress for a_ progressive 
state, and demonstrate our recogni- 
tion of the bright new world in which 
we live. 


Thank you. 
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THE JUDICIAL OBLIGATION 


By JUDGE MAC SWINFORD 






District Judge, Kentucky 


Mr. Toastmaster and Gentlemen: 

I wish to thank you for the honor 
of meeting with and speaking to you 
on this occasion. I have chosen the 
subject, “The Judicial Obligation,” 
because of its boundless scope and at 
the same time its suggested narrow 
professional limitations. 


As a trial judge I feel a hesitancy in 
making public utterances on topics 
of the day. I am under an obligation 
of the conventions of the bench not to 
engage in public debate on proposed 
or pending legislation. I am not per- 
mitted by the ethics of my calling to 
discuss matters having a_ political 
tinge. Do not misunderstand me. I 
do not resent this restraint upon my 
liberty. I think it entirely fitting that 
those charged with the determination 
of how the laws are to be construed 
and applied should be thus contained. 
I merely refer to the fact as indicative 
of the problems confronting a judge 
who is supposed in speaking to say 
something worthwhile and at the 
same time remain entirely detached 
and aloof from anything in which his 
hearers are interested. 


I made this same statement on a 
former occasion and a newspaper edi- 
torially commented, after having read 
the speech, that it was too bad I 
hadn't stuck to my suggestion and not 
made the speech at all. However, 
I do believe it important that judges 
take part in all meetings of their 
profession and other public gather- 
ings of a non-political nature in order 
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that they might, from their rich ex- 
periences in similar affairs, make a 
contribution to the progress and well- 
being of our society. All too fre- 
quently judges become, within their 
own minds, sort of oracles whom no 
one dares challenge. They should 
not lose touch with the lay world 
and should be reminded that they, 
after all, are but temporary sojourners 
in the exalted office which they hold 
solely by sufferance of the body 
politic. 


It is my privilege to speak to you 
tonight as one of you. As a judge, 
propriety and good taste suggest re- 
straint in compliments to the judiciary 
but I am accustomed to dealing with 
facts and should not permit a false 
modesty to deter statements which | 
believe to be true and which I fee! 
are sustained by the historical and 
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contemporary social order. However, 
I point out that the remarks I am 
about to make on the judiciary are 
addressed to you who fill the high 
office of the appellate court of Ken- 
tucky but primarily to those who sit 
on the circuit court bench as trial 
judges. 


I believe the law is the most im- 
portant of all the sciences. It is not 
an exact science as others may be or 
claim to be but it is nonetheless a 
science and of infinite importance to 
all other science because only in an 
orderly society can the other sciences 
such as medicine, engineering, agri- 
culture, electronics, pedagogy, and 
many more, thrive. To maintain and 
sustain that orderly society is the busi- 
ness of the law and the business of 
the law is for those trained in the 
law, the bench and bar. 


From this it may fairly be deduced 
that if orderly society fails all else will 
fail; so if those whose business is law 
fail in their traditional field, they are 
the ones primarily responsible for a 
breakdown of the social order. When 
| speak of the social order I am re- 
ferring to our western Christian civili- 
zation which is now on trial and 
challenged tremendously for the first 
time in the history of the world. 
Challenged by a pagan idea whose 
proponents have unlimited wealth and 
more than a billion adherents and 
satellites, to say nothing of their being 
far ahead of our timing for them in 
scientific research and accomplish- 
ment. 


The advance made by communistic 
philosophy is startling. Twenty years 
ago it was limited to one country and 
relatively few people. The idea can- 
not be stopped by world conflict. 
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Defense by arms is only an expedient. 
The minds of men must be captured 
and that can only be accomplished by 
precept and example. Our idea must 
be shown to be superior by those of 
us who believe in and enjoy it. I do 
not say these things cynically or as 
one without hope of the future, but 
refer to them in the belief that recog- 
nition of a fact is not surrender. As 
some one has said, the world needs 
not so much to be taught as to be 
reminded. We must not, however, 
take a hopeless view. 


If I were to choose a text for the 
remarks I am about to make to you 
on “The Judicial Obligation,” I would 
go to the philosopher of all philoso- 
phers, Saul of Tarsus. He wrote this 
to the Corinthians: “For if the trumpet 
give an uncertain sound, then who 
shall prepare himself to the battle?” 


The profound statesmanship of 
Confucius is called to mind. In solv- 
ing problems we must first examine 
ourselves to see if we have erred. If 
the archer misses the target let him 
not blame the fault on the bow or 
arrow but first determine his own 
worthiness. If there is failure to meet 
present-day problems vigorously and 
effectively, if we feel that our way of 
life is dropping into second place in 
the arena of world politics, let us as 
judges not become critical of the 
other branches of our government or 
of our own branch at some distant 
place, but do a little soul searching 
and self examination. Have we, as 
individuals, lived up to the highest 
traditions of our profession? 


You may think the compliment I 
am about to pay you as state judges 
is an extravagant statement. Your 
modesty may repel my acclaim for 


193 








you as flattery. It is not I assure you. 
I believe the circuit judges of the 
state courts are the most important 
officials in our dual system of govern- 
ment. You are the embodiment of 
law, order, and justice in your com- 
munities and in your judicial districts. 
You are more than a judge, you are 
a symbol. The character of your 
people may be judged by your actions 
and conduct. Our appellate court is 
removed from the people. Our federal 
courts are usually at some distant 
point. The circuit judge and his court 
are the people’s court. They are there 
to be observed and respected or dis- 
dained. They are regarded as judges 
and as men. Their conduct, both off 
and on the bench, is a topic of con- 
versation around the family dinner 
table and at social gatherings. 


Sir Francis Bacon in his essay on 
the judiciary said of judges, “They 
should imitate God in whose seat 
they sit.” I was discussing this state- 
ment with a judge friend of mine one 
time. He remarked that that was 
impossible, which, of course, it is, but 
I suggested that maybe we could be 
more like God than we are, or, at 
least we might strengthen our charac- 
ters in that direction by our awareness 
of the statement of one scholar and 
thinker. The idealism of our judicial 
calling, with special emphasis on the 
trial judge, is eloquently expressed in 
the following words of Josiah Quincy: 


“The more vicious, the more base, 
the more abandoned the class of 
society, on which any department 
of justice acts, the more and the 
weightier is the reason, that those 
who administer it should be ele- 
vated above all interest, and all 
fear, and all suspicion, and all re- 
proach. Everywhere the robe of 
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justice should be spotless; but in 
that part, where it is destined to 
touch the ground, where from its 
use, it must mix with the soil, there 
its texture should contain and pre- 
serve whatever there is of celestial 
quality in human life and conduct, 
there, if possible, its ermine should 
dazzle, by exceeding whiteness; 
and be steeped, not only with the 
deep fountains of human learning, 
but be purified in those heavenly 
dews which descend alone from 
the source of divine and eternal 
justice.” 


I have been on the bench many 
years and have, I hope, gained some 
impressions of the intellectual and 
moral obligations of those who serve 
as presiding judges in the trial of both 
criminal and civil cases. Many of you 
have also had long tenure and much 
experience. Others of you have much 
shorter service. Any exchange of ex- 
periences between us, I am sure, 
would be beneficial. Do not think me 
presumptuous if I close by making 
a few suggestions or reminders. I 
have fallen far short of the ideal 
which I have tried constantly to keep 
in mind, so these suggestions are 
addressed with equal force to the 
speaker. 


In the first place, I believe one who 
assumes the judicial office should 
abjure all ambition to hold other 
political office. I do not believe fur- 
ther preferment should be denied him 
by law but solely by his own dedica- 
tion to judicial service. I have always 
felt that Charles Evan Hughes, great 
statesman, scholar, and judge that he 
was, lowered the dignity of a justice 
of the Supreme Court when he per- 
mitted himself to be nominated for 
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the presidency. A judge should not 
want to be any other thing but a 
judge. 

To all citizens the court is a perma- 
nent structure and a part of the bed- 
rock of his government. When a judge 
tries a case he himself is on trial. 
Thus it behooves him who presides 
in this nisi prius court to be ever 
conscious of the fact that the fairness, 
integrity, greatness, and justice of his 
country may be judged by his own 
fairness, integrity, greatness, and jus- 
tice. He should respect the bench 
upon which he sits and the courtroom 
in which he presides as a sanctuary 
wherein all else is put aside so that 
equal and exact justice may be done. 
The atmosphere of the courtroom 
should not be too formal or stiff, but 
there should be a quiet dignity and 
there should be, to borrow a phrase 
from one of my brothers of the bench 
in describing the court in which a 
certain judge presided, “A sort of 
homey feeling,” that even the most 
lowly defendant before the bar, the 
young and inexperienced attorney, or 
the casual observer might have a 
feeling of ease and know that in this 
place simple justice is done. 


The judge should be ever mindful 
that the platform on which he sits 
behind the bench is a part of the 
appointments necessary to conduct 
court and not a stage from which to 
give a performance, as either a dic- 
tator or comedian. Many humorous 
incidents occur in the progress of a 
lawsuit. Remarks by the judge can 
be entertaining at times but attempted 
witticisms or sarcasm from the bench 
are usually at the expense of someone 
who cannot answer back. A practice 
which has, at times, evidenced itself 
is that of the judge reading from a 
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brief or even turning his back upon 
an attorney who is presenting an 
argument. To some attorneys this 
must be most disconcerting. To my 
mind, it is rude and ill-mannered. A 
judge should be nonetheless a gentle- 
man. It is certainly no mark of dignity 
for a judge to appear heedless while 
an attorney is addressing the court. 


The judge should begin court 
promptly after each adjournment and 
should dispatch the business of the 
session as quickly and economically 
as possible. However, it should not 
be overlooked that the court is not 
privileged to exist because it is swift 
or because it is cheap. And no whit 
of the orderly procedure of dispens- 
ing justice should be sacrificed to 
such imposters. 


Court should be formal and all 
hearings, motions, and trials held in 
the courtroom. I am strongly opposed 
to anything giving the impression of 
star chamber. We as lawyers and 
judges should be ever mindful of the 
fact that lay people view with sus- 
picion all proceedings behind closed 
doors. When the judge and the 
lawyers withdraw from the litigants 
and the public to the judge’s cham- 
bers they subject themselves to 
criticism. 


I have held you too long I know 
and I appreciate your patience in 
listening to me. It is only because of 
my zeal to see our ancient profession 
fulfill in every detail its highest 
destiny. As the depository of a 
people's faith and hope, the task of 
the bench and bar is great but the 
cause is greater. You are the tech- 
nicians of democracy. You have the 
tools of knowledge. 


(Continued on page 207) 
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DEFECTS IN KENTUCKY’S CRIMINAL 


CODE 


By A. C. RUSSELL 


Distinguished Professor of Law, School of Law, 


University of Louisville 


The Criminal Code was adopted in 
Kentucky in 1854 and, with the ex- 
ception of a few insignificant amend- 
ments, it remains today in about the 
same condition as when adopted. 
However, some statutes have been 
enacted relating to criminal procedure 
and the present Constitution was sub- 
sequently adopted. The result is that 
the present criminal procedure in 
Kentucky is a hodge-podge of over- 
lapping code and statutory provisions, 
many of which are inconsistent, obso- 
lete, and unconstitutional. 


Public offenses are defined both in 
the statutes and the Code, as are 
the sections on penal actions with 
their overlapping provisions. The 
prosecution by the information is 
provided for in the statutes rather 
than in the Code where it clearly 
belongs. It is often overlooked. The 
jurisdiction of the courts provisions 
of the Code have been changed by 
statutes making a confused situation. 
The venue provisions are about one- 
half in the statutes and one-half in 
the Code. They overlap to such an 
extent that it is very difficult, if not 
impossible, to determine the venue of 
a particular action and are so poorly 
drafted that they cannot be intelli- 
gently applied. Courts are named in 
the Code that no longer exist under 
the present Constitution. 
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Inquisitions 

The power to conduct an inquisi- 
tion should have disappeared in the 
17th century, yet we find it in the 
Code. It is generally recognized that 
the judge should exercise judicial 
functions only. Indeed, inquisitions 
are clearly unconstitutional. The Code 
provision giving the magistrate power 
orally to order the arrest of citizens 
offends not only the Constitution but 
also common principles of human 
dignity. 


The bail provisions of the Code 
are in a mess and totally inadequate. 
Bail is given on an appeal to the 
Court of Appeals and then promptly 
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taken away from the defendant by an 
enumeration of various crimes that 
are not bailable without leaving any 
discretion in the trial court. The 
general bail provisions of the Code 
lead to multiple bails by requiring a 
bail at every stage of the proceedings. 
This in turn leads to unnecessary 
trouble and expense to persons ar- 
rested and aids only bondsmen be- 
cause they get paid for several bonds 
where one should suffice. 


Detailed Indictment 


The same can be said as regards the 
provisions for the indictment. The 
numerous annotations clearly reflect 
that the requirement of a detailed in- 
dictment is not worth retaining. These 
preliminary skirmishes are of no real 
value and only lead to unnecessary 
delays in presenting the matter to 
another grand jury to correct the de- 
fect, if there is one. Enlightened 
procedural rules provide for a Bill 
of Particulars by which the details 
are secured. 


Arraignment 


The arraignment provisions of the 
Code are totally inadequate to inform 
intelligently the accused of the crime 
with which he is charged. No pro- 
vision is made to give the accused a 
copy of the indictment or information 
so that he can ascertain the charges. 
Indeed, no definite procedure is pro- 
vided for arraignment of the accused. 
Undoubtedly this defect is the basis 
of the complaints by convicted per- 
sons that they were not properly 
advised as to the charges in the in- 
dictment. There is no doubt but that 
there is merit in some of these cases 
that were decided against the defend- 
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ant on the ground of a presumption 
that he was properly arraigned. 
Closely related to that defect are the 
confused provisions, both in the stat- 
utes and the Code, for the plea of 
guilty. The situation is muddled fur- 
ther by the obsolete demurrer prac- 
tice which has long since disappeared 
from modern codes. 


The Code provisions for challenges 
on the ground of actual and implied 
bias, with a detailed statement as to 
what constitutes each of those ob- 
scure terms, lead to confusion. The 
sensible test is whether the juror can 
render a fair and impartial verdict 
rather than trying to classify him in 
one of the categories. The provision 
for peremptory challenges leads to 
some curious results, the most obvious 
of which is that each side, regardless 
of the number of defendants, is al- 
lowed only three peremptory chal- 
lenges even though the misdemeanor 
is very serious and carries with it a 
long jail sentence, while some defend- 
ants charged with a felony, which 
may be a crime carrying a lesser 
sentence, will get fifteen peremptory 
challenges. 


The Code provisions permitting the 
judge to stop the trial if the evidence 
shows that the defendant has com- 
mitted an offense of a higher nature 
than that alleged in the indictment 
and refer the case to the grand jury, 
permitting the court to stop the trial 
if the facts charged in the indictment 
do not constitute an offense and refer 
the case to the grand jury, and per- 
mitting the Commonwealth Attorney 
to quash the indictment without 
barring another prosecution are ob- 
viously in violation of double jeopardy 
and hence unconstitutional. 
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Bill of Exceptions 


The Code provisions for exceptions, 
the bill of exceptions, and the rule 
requiring the grounds of appeal to be 
incorporated in a motion for a new 
trial are clearly obsolete. Similar 
provisions have long since disap- 
peared from the civil practice but 
continue in the criminal practice 
with useless confusion and plain in- 
justices. Only recently an alleged 
error was not reviewed because it 
was not incorporated in the motion 
and grounds for a new trial. In a 
civil case the matter would have been 
reviewed. Such practice does not 
make sense. The same can be said 
for the whole appeal procedure pro- 
vided in the Code. As to appeals, 
common sense dictates a common 
method both in civil and criminal 
cases so far as possible. 


Separate Trial 


The Code provision giving each de- 
fendant charged with a felony a right 
to a separate trial has been the source 
of grave injustices and inconsistencies 
in the administration of the criminal 
laws. It results in different sentences 
being given to defendants in cases in 
which their equal guilt is obvious. 
It enables one in court to defend on 
the ground that the crime was com- 
mitted by the absent defendant and 
when the absent defendant is tried 
he defends on the ground that the 
crime was committed by the other 
fellow. It is practically a bar to the 
prosecution of a gang. Kentucky has 
been lucky that it has not had any 
big-time gangs engaged in crime ex- 
cept those who violated Federal laws 
and consequently were prosecuted in 
the Federal Courts where no such 
limitation exists. It is obvious that 
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separate trials aid the defense in 
wearing the case out because wit- 
nesses die and become unavailable 
resulting in the prosecution gradually 
dying out. The absolute right to a 
separate trial had been rejected in a 
majority of the states and in the 
Federa] Courts. The arguments sup- 
porting such a rule can be classified 
as Fourth of July Oratory talking 
about ancient rights. The truth is 
that this right is not even ancient. It 
has never been the rule in a majority 
of the states and the Federal system. 
The argument in favor of these sepa- 
rate trials, such as it is, completely 
overlocks the fact that society is also 
entitled to a fair trial. The citizen 
against whom the crime was com- 
mitted has every right to demand that 
justice be done. Of course, if for some 
valid reason a defendant is put at a 
disadvantage by being joined with 
others he should be entitled to a 
separate trial. No one would take 
issue with that proposition. The 
separate trial should be given in the 
interest of justice and not to thwart 
justice as is done by the present Code 
provision, 





“FOR SALE: American Juris- 
prudence, Vols. 1-58, with 1958 
pocket parts—$375.00; Kentucky 
Reports, Vols, 1-314 (1785-1951) 
complete—$250.00; f.o.b. Louis- 
ville. W. L. Grubbs, P. O. Box 
1198, Louisville 1, Kentucky.” 
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AD DAMNUM—BE DAMNED 


By C. KILMER COMBS, Prestonsburg 


With the advent of the Federal 
Rules of Civil Procedure, outmoded 
rules of pleading gradually crumbled 
under the onslaught of procedural 
reforms, Accepted forms of pleading 
—including the ad damnum clause — 
have become fair game. And yet, 
lawyers may well ask and expect a 
sound answer to the question, “Why 
attack the innocent prayer for relief?” 


The main thrust of the attack on 
the prayer for relief centers upon its 
misuse. It is charged — with regret- 
table accuracy — that we lawyers 
only too often insert such excessive 
demands as to persuade the public 
that we are engaged in a conspiracy 
to’ commit extortion.* And, worse 
still, the habitual offenders among us 
are not at all displeased by the pub- 
licity given their outlandish claims. 


This criticism is valid in itself. But 
to me the exaggerated ad damnum 
has a more sinister effect. 


To the defendant, the bloated ad 
damnum is an ominous cloud hanging 
over him throughout the trial. The 
jury's first impression is counsel's 
opening statement that this is an 
action filed for $1,000,000. In closing 
argument, the amount of plaintiff's 
demand is again hammered into the 
jury. And to defendant's utter dismay, 
the judge tells the jury they can 
award plaintiff any sum up to 
$1,000,000, “the amount claimed by 
plaintiff in his complaint.” The de- 

*Journal of the American Judicature 
Society, Volume 43, Number 4 (Decem- 
ber, 1959), Page 118. 
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fendant only too often leaves the 
courtroom with the firm conviction 
that he has been prejudiced by the 
“innocent” ad damnum. I suggest 
ad damnum is often guilty. 


To the plaintiff ad damnum is an 
insiduous trap, a potential source of 
injustice lurking in the background. 
The demand seeks certain sums for 
certain specific items, and plaintiff is 
limited thereby. Subsequent events 
— occurring as late as the trial — may 
well increase the potential recovery 
on some items and decrease or elimi- 
nate others, thereby working a gross 
injustice. The plaintiff then leaves 
the courtroom complaining that he 
has been mistreated by the techni- 
calities of the law. 


There seems to be no valid reason 
for the demand to set forth a specific 
sum. CR 8.01(2) requires the demand 
to state only “the relief” sought; and 
CR 54.03 requires a judgment other 
than default to grant any relief to 
which the party is entitled, regardless 
of the demand. It is suggested that 
a simple demand omitting any amount 
is the best practice, and fully com- 
plies with our Rules of Civil Pro- 
cedure. 


The mechanics of eliminating the 
amount from the demand would be 
simple. For example, in a personal 
injury or property damage action the 
demand can be, “Wherefore, plaintiff 
demands an appropriate judgment 
against defendant compensating plain- 
tiff for his damages and costs, and 
trial by jury.” In an action on a note 
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or account, this demand would seem 
proper, “Wherefore, plaintiff demands 
judgment against defendant for his 
debt, interest, and costs.” As a prac- 
tical matter, the elimination of an 
amount from the demand is easily 
accomplished. 


One possible criticism is that the 
claim would be uncertain in amount. 
A little reflection will dispel this 
notion. The body of the pleading will 
still be required to contain “. . . a 
short and plain statement of the 
claim .. .” under CR 8.01. Reference 
to the body of the pleading will dis- 
close the nature of the claim and the 
amount thereof where certain. Where 
uncertain, the nature of the claim is 
usually a much better guide to the 
actual amount involved than a puffed- 
up demand. Moreover, discovery is 
always available to determine the de- 
tails of the claim. 


This view is often assailed on the 
basis that the amount of the demand 
establishes jurisdiction. This may be 
in cases where a money judgment is 
demanded. But could not the com- 
plaint simply state that the amount in 
controversy exceeds $2,500, or some 
other amount, exclusive of interests 
and costs? Or could not the court fix 
the amount in controversy as in cases 
where no money judgment is sought? 
Either would provide an adequate 
solution for this problem. 


Lastly, insurance companies com- 
plain that the amount of the demand 
furnishes a basis for warning policy- 
holders of potential personal loss. 
Perhaps so, but an exaggerated de- 
mand is not a fair basis. There is 
no excuse for inducing the insured 
to employ independent counsel and 
personally defend a case just because 
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of a fantastic demand. Insurance com- 
panies, with their broad experience, 
can give a realistic appraisal of the 
claim on a practical basis and advise 
the policyholder accordingly. They 
should not hesitate to do so. 


It is suggested that ad damnum is 
in need of surgery for the removal 
of its monetary appendix, a useless 
organ which often causes injustice 
and criticism of the courts and bar. 
The sum demanded only serves to 
obscure or interfere with the applica- 
tion of the appropriate measure of 
damages based upon the evidence. 
Certainly, its elimination is worthy of 
serious consideration, 
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Charles E. English has announced 
his association with the firm of 
Francis & Potter in Bowling Green. 


The law firm of Fulton and Hub- 
bard will be moving into an office 
building erected for them at 117 E. 
Stephen Avenue in Bardstown. The 
firm consists of E. N. Fulton and 
E. E. Hubbard. 


Roger A. Byron, Owingsville, moved 
recently into new offices on Court 
Street in Owingsville. 


McCracken County Bar Association 
has elected Brandon Price as presi- 
dent for the ensuing year. Victor 
Yaffe is vice-president, and W. Dal- 
ton Greenfield is to serve as secre- 
tary-treasurer. The Association has 
voted to sponsor a major project, a 
Uniform Commercial Code Institute 
in June of this year. 


Robert J. Turley, Charles M. Tac- 
kett, and Oscar H. Geralds, all of 
Lexington, announce their association 
for the general practice of law as 
Turley, Tackett, and Geralds. 


Criminal Practitioners Association 
is a newly-organized group in Louis- 
ville and is made up of lawyers prac- 
ticing in the Criminal Courts in 
Louisville. Stephen R. Wickham was 
elected Chairman, and Robert E. 
Delahanty was elected Secretary and 
Treasurer of the new organization. 
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Fayette County Bar Association 
also has a major project. They are 
planning a series of legal education 
programs to acquaint Central Ken- 
tucky with new developments in the 
legal field. These programs will be 
sponsored by the Fayette Bar Associ- 
ation and the University of Kentucky 
College of Law. For the ensuing 
year they elected Alvin B. Trigg as 
president; W. Van Meter Alford, 
first vice-president; Delmar Howard, 
second vice-president; Kermin Flem- 
ing, secretary; Walter Cox, treasurer; 
James Marks, auditor; Ben M. Combs 
and Walter Tackett, sergeants at 
arms, and Donald P. Moloney and 
Dan Brock to the Board of Gover- 
nors. After Kermin Fleming’s untimely 
death, James M. Marks was elected 
to the office of secretary. 


In Lexington the law firm of Brock 
and Brock has moved to the Security 
Trust Building. 


Elected to the Board of Directors 
of the Lexington Federal Savings and 
Loan Association was William B. 
Martin, who is filling the position 
created by the death of his law part- 
ner, Hogan Yancey. 


Announcement has been received 
of a new partnership for the general 
practice of law in Owensboro. The 
partners are Rhodes Bratcher and 
William E. Rummage. 
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LIFE and ADVENTURES of SAWYER the LAWYER 














BEFORE ALR AFTER ALR 
They heeded my counsel: deprived My clients are happy: my praises 
of their rights, they sing. 
My clients engaged me in terrible And send me good tickets to fights 
fights. in the ring. 





Poor Sawyer used to be flattened by a contrary case, but don’t let 
it happen to you. 


Rely on the total research in American Law Reports, Annotated. 


An ALR annotation looks at both sides of a question, analyzing 
all cases in point, including your local cases. 


Ask today about low cost, low terms for the new ALR unit. 
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Another new organization is the 
Younger Lawyers Association of the 
Fayette County Bar Association. 
Officers elected for the Association 
were president, C. Gibson Downing; 
Thomas A. Collins, vice-president; 
C. Richard Doyle, treasurer; Oscar 
Geralds, secretary, and William A. 
McCann, sergeant at arms. 


Mrs. Louise G. Kirtley, Owensboro, 
has been named a member of the 
American Bar Association Committee 
on Juvenile Law and Procedure. The 
Committee will conduct a three-hour 
program on August 29 at the Annual 
Meeting of the Bar Association in 
Washington, D.C. 


Wells T. Lovett has opened his 
office for the general practice of law 
at Owensboro. 


The Daviess County Bar Associa- 
tion are planning and donating to- 
ward a law library for the County 
Association. The Committee in charge 
reports a substantial amount is in the 
fund, and the location will be de- 
termined at a later date. 


The Bowling Green Bar Association 
also voted to install a County Law 
Library in the Warren County Court 
House by building it around the pur- 
chase of the Federal Library of the 
late attorney Rodes K. Myers. 


Max B. Harlin, Jr., of Bowling 
Green, has been named to the Board 
of Regents of Western State Teachers 
College. 


Joe Lane Travis has opened a law 
office in his former location in Tomp- 
kinsville in addition to his office in 
Bowling Green. 
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In Bowling Green a new law office 
has been opened by Robert F. 
Greene. 


Dean of the University of Louis- 
ville School of Law Marlin M. Volz 
has completed the editing of his 12th 
book. It is entitled “West’s Federal 
Practice Manual.” 


Ralph S. Petrilli, Professor of Law 
at the University of Louisville School 
of Law, has been granted a leave of 
absence to study in England during 
the second semester, 1960-61. 


A graduate of the University of 
Kentucky College of Law and a 
former law clerk with the Court of 
Appeals of Kentucky, Faustus J. 
Vittone has opened a law office in 
Lexington and will be associated with 
David C. Graves, Jr. 


In Corbin attorneys H. M. Sutton 
and Lohren F. Martin, Jr., announce 
their association for the general prac- 
tice of law. Their offices will be in 
the First National Bank Building. 


Opening a new law office in Camp- 
bellsville is Charles M. Summers. Mr. 
Summers served 25 years as an in- 
vestigator with the Federal Govern- 
ment. 


Two members of the Louisville Bar 
Association received special honors 
from their fellow Louisvillians. 
Charles P. Farnsley was the first re- 
cipient of the newly-established Ot- 
tenheimer Award, for his achieve- 
ments in the civic, cultural and civil 
rights fields; and Ben F. Washer and 
his niece were the recipients of special 
awards for their generous donation 
of land to the city to be used for 
parks and playgrounds, 
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Beginning service for the govern- 
ment is John W. Morgan, Laurel 
County, who has been named as 
Assistant United States Attorney for 
the Eastern District. 


Air Force Captain Elbert L. Mc- 
Clung, a Louisville native, has been 
admitted to practice before the U. S. 
Supreme Court and the U. S. Court 
of Military Appeals in Washington. 
Captain McClung is stationed at 
Donaldson Air Force Base, Green- 
ville, §. C. 


R. Lee Blackwell, Louisville, has 
set up the Bays Blackwell Lecture- 
ship series at Emory and Henry Col- 
lege as a memorial to his late father. 
The lectures will be on Political 
Science and Statecraft. 


The law firm of Dressman, Dunn 
and Deters at Covington have an- 
nounced the association of G. Wayne 


Bridges. 


Smith T. Boaz, Jr., has opened his 
law office at Mayfield. 


Mayfield is also the location of the 
new office of Boyce “Scotty” Clayton. 


Elected as Commander of Jefferson 
Post No. 15, of the American Legion, 
was Byron Cook, Louisville. Nelson 
D. Rodes, Danville, was elected to 
the Danville Chamber of Commerce 
Presidency; Charles Adams, Pulaski 
County Attorney, is the newly-elected 
president of the Somerset Junior 
Chamber of Commerce. Serving as 
president of the recently organized 
Middletown Optimist Club is Robert 
Speckman. 


William H. Priest has 
offices in Mt. Sterling. 


opened 
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In Boone County the Bar Associa- 
tion elected the following officers: 
president, Asa M. Rouse, Walton, to 
succeed John L. Vest, who was named 
President-Emeritus; Charles E. Nib- 
lack, Florence, vice-president; Robert 
N. Green, Hebron, secretary-treasurer. 


In Hickman County Mrs. Nancy 
Day Montgomery has been sworn in 
as Hickman County Attorney. 


Joseph S. Freeland of Paducah has 
been named to Kentucky Unemploy- 
ment Compensation Board. 


One of the six directors named by 
the Kentucky School Board Associa- 
tion which met at Louisville in March 
was Carl H. Ebert, Newport. 


Scott Collins who formerly prac- 
ticed law in Ashland has opened his 
office in the Ligon Building in Pres- 
tonsburg. 


In Madisonville, Richard Frymire 
has joined the law firm of Moore and 
Morrow. 


Louisville Bar Association honored 
the 47 members of the Association 
who had died since 1958 in a special 
memorial service. John H. Chandler, 
Chairman of the Memorial Commit- 
tee, planned the ceremony to which 
families of the deceased as well as 
the members of the Bar Association 
were invited to attend. 


The newly elected officers of the 
Greenup County Bar Association are 
president, John F. Coldiron, and sec- 
retary-treasurer Charles M. Daniels. 


Announcement has been made by 
Cawood Smith of the opening of his 
law office in Harlan. 


(Continued on next page) 









Necrology 


J. Matt Chilton, Louisville, 
ary 16, at Louisville. 

A. C. Krieger, Louisville, January 
16, at Louisville. 

Will J. Brown, Somerset, January 
10, at Modesto, California, 

John W. McDonald, Mayfield, Janu- 
ary 7, at Mayfield. 

Edmund Perry Wesley, Lexington, 
January 8, at Lexington. 

Frank W. Stowers, Pikeville, March 
9, at Alta Vista, Virginia. 


Janu- 


Oscar Edward Swan, Henderson, 


March 17, at Henderson. 

Frank Howe Dyer, Lebanon, March 
15, at Louisville. 

Calvin H. Lisman, Dixon, 
21, at Evansville, Indiana, 


John L. Dorsey, Sr., 
March 22, at Henderson. 


March 
Henderson, 


Kermin Fleming, Lexington, March 
19, at Shelbyville. 


William Madison Webb, Greenup, 
March 19, at Greenup. 

Martin Wilson, Pineville, March 21, 
at Pineville. 


J. Lyter Donaldson, 
March 27, at Louisville. 


Carrollton, 


Harry Philip Reager, Louisville, 


March 30, at Louisville. 


Joseph P. Wilkerson, Louisville, 


March 30, at Louisville. 


S. C. Ferguson, Prestonsburg, April 
11, at Prestonsburg. 


Walter M. Gardner, West Liberty, 


April 7, at Lexington. 
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Louisville, April 


A. H. Hoch, Sr., 
19, at Dayton, Ohio. 

Samuel H. Cole, Lexington, April 
20, at Lexington. 

William §. Jett, Richmond, April 
16, at Richmond. 

O. P. Jackson, Madison County 
April 15, at Union City. 

Daniel E. Wooldridge, La Grange, 
April 14, at Louisville. 

Louton B. Jones, Bowling Green, 
April 24, at Louisville. 

Henry Breckinridge, Lexington, 
May 2, at New York. 

Henderson R. Dysard, Ashland, 
May 5, at Ashland. 





News of the Profession 
(Continued ) 

William E. Biven, Paducah, for- 
merly with the Legislative Research 
Commission, is now serving as Assist- 
ant Attorney General. 


New law offices have been opened 
in Danville by P. Joe Clarke, Jr. 


Judge A. J. Jolly, Covington, has 
been appointed a member of the 
Housing and Living Arrangements 
Committee of the Kentucky Citizens 
Commission on Aging. 
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The Judicial Obligation 

(Continued from page 195) 
Some years ago these beautiful lines 
were written by a member of our 
profession. I give them to you now. 


The Lawyer’s Oath 
By Joseph M. Goldstein 

This be our oath: we in whom the 
torch lies 

To carry forward justice for mankind, 

To fulfill a people’s trust in God's 
eyes, 

To grip the granite truth with fearless 
mind. 

This be our oath: advocate shall 
we be, 

Our thoughts as infinitely high as 
stars, 

\s constant as tides that come from 
the sea, 

{s grim as soldiers marching to their 
wars, 

O mistress, law, this be our oath to 
thee! 

To wrest the common man from out 
the mire, 

To spin law's web around eternity,— 

To fight for freedom’s cult, touch it 
with fire; 


And we shall help the promised way 


along 

Unwrangling knots of life upon this 
sod, 

We'll cut the weeds of hate and roots 
of wrong; 


We shall lead man to light: so help 
us God. 

American Judicature Society Magazine, 

December 1951 issue. 

I close by repeating my text. “For 

if the trumpet give an uncertain 

sound, then who shall prepare him- 
self to the battle?” 
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“THE LIVE LAW” 


TWENTY YEARS AGO —the influence of Federal 
Law on daily activities of the ordinary citizen was 
reaching a point where lawyers increasingly found 
it necessary to examine decisions of the Federal 
Courts before advising clients on many questions. 


TODAY 


THE LAST TWENTY YEARS have witnessed unprece- 
dented growth and changes in the Federal field 
creating a new or ‘‘Modern Era”’ of Federal Practice. 





MODERN 
FEDERAL PRACTICE DIGEST 


just announced — covers this ‘‘Modern Era’’. It is 
a natural for today’s practitioner — containing the 
“live case-law” of the Federal Courts. 


Ask for full details including attractive introductory 
price. 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 














